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JOSE AGUILAR, individually, as the Personal 
Representative ofthe Estate of Maria A. Aguilar, 
deceased, and as the natural father and guardian of 
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AGUILAR, minors, and JOSE AGUILAR, JR., 
heirs of Maria A. Aguilar, deceased, 
Plaintiffs, 
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ANDREW CHAI, M.D., STEVEN R. NEWMAN, 
M.D., NATHAN COONROD, M.D. CATHERINE 
ATUP-LEAVITT, M.D., MITCHELL LONG, 
D.O., COLUMBIA WEST VALLEY MEDICAL 
CENTER, an Idaho corporation, MERCY 
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COMES NOW defendant Steven R. Newman, M.D., by and through undersigned 
counsel, and pursuant to Rule 104(a) ofthe Idaho Rules of Evidence and other applicable law, 
hereby moves in limine for an order to preclude the plaintiffs from offering any evidence~ 
testimony or making any argument, reference or comment with regard to the following: 
(1) evidence of any liability insurance coverage; (2) testimony from a loss counselor; 
(3) cumulative expert testimony from plaintiffs' emergency medicine experts, Dean Lapinel, 
M.D., and Paul Blaylock, M.D.; and (4) testimony from plaintiffs' family medicine expert, 
Samuel LeBaron, M.D., that Dr. Newman breached the standard of care. 
This motion is based upon the Affidavit of Julian E. Gabiola in Support of 
Defendant Steven R. Newman, M.D.'s Motion in Limine, the pleadings in the Court's file, and 
the memorandum of law that has been lodged with the motion. 
Oral argument on the motion is requested. 
~F! 
DATED this _c:?_ day of February, 2009. 
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COMES NOW defendant Steven R. Newman, M.D. ("Dr. Newman"), by and 
through undersigned counsel, and submits this Memorandum in Support of Motion in Limine. 
I. INTRODUCTION 
Dr. Newman moves for an order in limine from the Court regarding the 
inadmissibility of evidence that may be presented at trial. Dr. Newman specifically requests that 
the Court preclude the plaintiffs from offering any evidence, testimony, or making any argument, 
reference or comment with regard to the following: (1) evidence of any liability insurance 
coverage; (2) evidence of grief and mental anguish; (3) testimony from a loss counselor; 
(4) cumulative expert testimony from plaintiffs' emergency medicine experts, Dean Lapinel, 
M.D., and Paul Blaylock, M.D.; and (5) testimony from plaintiffs' family medicine expert, 
Samuel LeBaron, M.D., that Dr. Newman breached the standard of care. 
II. RELEVANT FACTUAL BACKGROUND 
This is a medical malpractice case. Plaintiffs Jose Aguilar, Jose Aguilar, Jr., 
Guadalupe Maria Aguilar, Alejandro Aguilar, and Lorena Aguilar are the heirs of Maria Aguilar, 
who died on June 4, 2003, from a saddle pulmonary embolism ("PE"). Plaintiffs claim that 
Mrs. Aguilar presented to a number of physicians: Mitchell Long, D.O. (emergency medicine), 
Andrew Chai, M.D. (cardiologist), Dr. Newman (emergency medicine), and Nathan Coonrod, 
M.D. (family practice), between April 28, 2003, and June 4, 2003, with symptoms of a PE and 
that these physicians negligently failed to make a PE diagnosis. With regard to Dr. Newman, 
plaintiffs allege that when Mrs. Aguilar presented to Dr. Newman on May 31, 2003, at the 
Emergency Department of West Valley Medical Center ("WVMC") in Caldwell, Idaho, 
Dr. Newman should have diagnosed Mrs. Aguilar as suffering from a pulmonary embolism. 
Dr. Newman submits that the care and treatment he provided Mrs. Aguilar was appropriate and 
DEFENDANT STEVEN R. NEWMAN, M.D.'S MEMORANDUM 
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well within the standard of care applicable to him, and that he did not cause Mrs. Aguilar's 
death. 
III. ARGUMENT 
A. Evidence of Liability Insurance Coverage Is Inadmissible. 
Evidence that a person is oris not insured against liability is "not admissible upon 
the issue of whether he acted negligently or otherwise wrongfully." IDAHO R. EVID. 411. Idaho 
courts have long held that evidence of insurance is inadmissible at trial to prove negligence or 
other wrongful conduct. Brown v. Jerry's Welding & Constr. Co., 104 Idaho 893, 665 P.2d 657 
(1983); Evans v. Park, 112 Idaho 400, 402, 732 P.2d 369, 371 (Ct. App. 1987). As set forth by 
the Idaho Court of Appeals, the purpose of such a rule is "to assure that jurors reach their 
conclusions on liability based solely upon the facts at issue and upon the merits of the case, 
rather than upon passion or prejudice which may arise from unwarranted consideration of 
insurance coverage." Lehmkuhl v. Bolland, 114 Idaho 503, 508, 757 P.2d 1222, 1227 (Ct. App. 
1988). 
In light of these considerations, any discussion of insurance coverage is 
inadmissible to prove negligence or other wrongful conduct. Even though insurance may be 
admissible for some other purpose, such as to prove agency, ownership or control, none of these 
other issues are raised in this case with regard to Dr. Newman. As such, plaintiffs may not 
discuss the availability of insurance coverage regarding the issue ofliability at trial. 
B. Plaintiffs Should Not Be Allowed To Introduce Evidence of Grief and Mental 
Anguish. 
The Aguilars bring a wrongful death claim in this case. Idaho Code Section 5-
311 allows a decedent's spouse and children to maintain an action for damages against any 
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person who commits a wrongful act and causes the decedent's death. IDAHO CODE § 5-311 
(West 2006). The underlying premise for allowing wrongful death actions is to allow recovery 
by heirs because they have been deprived of some pecuniary benefit that they would have 
received had the deceased family member not prematurely died. Bevan v. Vassar Farms, Inc., 
117 Idaho 1038, 1042, 793 P.2d 711, 715 (1990). Idaho's Wrongful Death Statute provides that 
"such damages may be given as under all the circumstances of the case as may be just." § 5-311. 
Idaho courts have interpreted this statute to allow survivors to recover damages for loss of 
companionship, protection, bodily care, intellectual culture, and moral training, "provid[ ed] it 
sufficiently appears that pecuniary damages resulted from such loss." Piau v. Comair Holdings, 
Inc., 135 Idaho 152, 155, 15 P.3d 1160, 1163 (2000) (citing Wyland v. Twin Falls Canal Co., 48 
Idaho 789, 796,285 P. 676,678 (1930»; see also Horner v. Sani-Top, Inc., 143 Idaho 230, 236-
237, 141 P.3d 1099, 1105, 1106 (2006). Idaho courts also have specifically interpreted Idaho's 
Wrongful Death Statute to preclude the recovery of emotional distress, i.e., grief and mental 
anguish, suffered by a decedent's survivors. Evans v. Twin Falls County, 118 Idaho 210, 215-
216, 796 P.2d 87, 92-93 (1990), cert. denied, 498 U.S. 1086 (1991); Gavica v. Hanson, 101 
Idaho 58, 61, 608 P.2d 861,864 (1980), overruled on other grounds; Hepp v. Ader, 64 Idaho 
240,245, 130 P.2d 859, 862 (1942); Wyland, 285 P. at 678. 
Idaho Civil Jury Instruction 9.05 clearly explains the status ofIdaho law 
regarding what damages are recoverable for a wrongful death claim: 
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The elements of damage the jury may consider are: 
1. The reasonable cost of the decedent's funeral. 
2. The reasonable value of necessary medical care and 
expenses incurred prior to the decedent's death. 
3. The reasonable value to the plaintiff of the loss of 
the decedent's [services ] [training] [ comfort] [conjugal 
relationship] and [ society] and the present cash value of any such 
loss that is reasonably certain to occur in the future, taking into 
consideration the life expectancy of the plaintiff, the decedent's 
age and normal life expectancy, habits, disposition and any other 
circumstances shown by the evidence. 
4. The plaintiffs loss of financial support from the 
decedent, and the present cash value of financial support the 
decedent would have provided to the plaintiff in the future, but for 
the decedent's death, taking into account the plaintiffs life 
expectancy, the decedent's age and normal life expectancy, the 
decedent's earning capacity, habits, disposition and any other 
circumstances shown by the evidence. 
Death is inevitable. Although the law compensates for the 
untimeliness of a death caused by another, no damages are allowed 
for grief or sorrow. 
[There can be no recovery for any pain or suffering ofthe 
decedent prior to death.] 
Under Idaho law, plaintiffs cannot recover damages in the form of grief and 
mental anguish as a result of Mrs. Aguilar's death. Accordingly, the Court should instruct them 
not to introduce such evidence at trial. 
C. Plaintiffs Should Not Be Allowed To Have a Loss Counselor Testify. 
In their initial expert witness disclosures, plaintiffs state that they 
intend to offer testimony by an individual qualified to interview 
Plaintiffs and give opinions related to the effects Maria A. 
Aguilar's death had on various Plaintiffs. This individual will be a 
psychologist/counselor and it is expected that, especially with 
DEFENDANT STEVEN R. NEWMAN, M.D.'S MEMORANDUM 
IN SUPPORT OF MOTION IN LIMINE - 5 
1155 
Client: 11 00057.1 
respect to Plaintiffs Alejandro and Lorena Aguilar, this individual 
will testify as to how the loss of their mother has and will effect 
their future development. It is anticipated that this individual will 
also interview all ofthe Plaintiffs and formulate opinions regarding 
how the loss of Maria has affected each Plaintiff and the family as 
a whole. 
Affidavit of Julian E. Gabio1a in Support of Defendant Steven R. Newman, M.D.'s Motion in 
Limine ("Gabio1a Aff.") Ex. A, Plaintiffs' Expert Witness Disclosure. Plaintiffs should be 
precluded from having a loss counselor testify at trial because they have not supplemented their 
expert witness disclosures as to the identity of the loss counselor or his or her specific opinions. 
Even if plaintiffs had identified a loss counselor and his or her opinions, such testimony should 
be excluded because it is inadmissible under Rules 402 and 403 of the Idaho Rules of Evidence, 
and because such testimony is inadmissible under Rule 702 of the Idaho Rules of Evidence, as it 
will not assist the jury. 
1. A loss counselor will not provide evidence that is admissible under 
Idaho Rules of Evidence 402 and 403. 
A determination of the relevancy of any evidence for a stated purpose must be 
made consistent with the Idaho Rules of Evidence pertaining to relevancy and its limits. First, 
the definition of relevant evidence is "evidence having any tendency to make the existence of 
any fact that is of consequence to the determination of the action more probable or less probable 
than it would be without the evidence." IDAHOR. EVID. 401. Rule 402 of the Idaho Rules of 
Evidence states that "[a]U relevant evidence is admissible except as otherwise provided by these 
rules or by other rules applicable in the courts of this state. Evidence which is not relevant is not 
admissible." IDAHO R. EVID. 402. 
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The' inquiry regarding admissibility does not end with a determination of 
relevance, for relevancy has its limitations. Even relevant evidence is sometimes excluded 
pursuant to a balancing test that must be conducted by the Court: 
Although relevant, evidence may be excluded if its probative value 
is substantially outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste oftime, or needless 
presentation of cumulative evidence. 
IDAHO R. EVID. 403. Thus, even relevant evidence may be excluded under Rule 403 if the 
prejudicial impact of the evidence substantially outweighs its probative value. State v. Porter, 
130 Idaho 772, 784, 948 P.2d 127, 138 (1997). Rule 403 requires a balancing test. On one hand, 
the trial judge must measure the probative worth of the proffered evidence. At the other end of 
the equation, the trial judge must consider whether the evidence amounts to unfair prejudice. 
Davidson v. Beco Corp., 114 Idaho 107, 110, 753 P.2d 1253, 1256 (1987). In considering 
whether the evidence amounts to unfair prejudice, the concern is whether the evidence will be 
given undue weight, or where its use results in an inequity, or "illegitimate persuasion." Id. 
(quoting CHARLES A. WRIGHT AND KENNETH W. GRAHAM, 22 FEDERAL PRACTICE AND 
PROCEDURE: EVIDENCE § 5212 (1978». 
Testimony from a loss counselor is nothing other than a veiled attempt to describe 
emotional distress, grief, or sorrow, which are damages that are not recoverable under Section 5-
311, Gavica, 101 Idaho at 61, 608 P.2d at 864, and are explicitly excluded forms of damages 
under IDJI 9.05. The only type of damages that heirs may recover in wrongful death cases are 
those that are caused by loss of services, training, comfort, and society. To allow plaintiffs to 
present evidence regarding the emotional distress, grief, or sorrow they have suffered would 
directly contravene the Court's instructions as to what the jury may consider in awarding 
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damages. Such inflammatory evidence is not only irrelevant under Rule 402, but also 
inadmissible under Rule 403, as it would be confusing to the jury and unfairly prejudicial to 
Dr. Newman. Such evidence also is cumulative. The jury does not need a loss counselor to 
reiterate the Agui1ars' expected testimony regarding loss of services, training, comfort, and 
society. 
2. A loss counselor's testimony is inadmissible under Idaho Rules of 
Evidence 702, as such testimony will not assist the trier of fact and will 
be cumulative. 
If expert testimony is utilized, Idaho Rule of Evidence 702 applies. It provides, 
"If scientific, technical, or other specialized knowledge will assist the trier of fact to understand 
the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, 
experience, training, or education, may testify thereto in the form of an opinion or otherwise." 
Dachlet v. State, 136 Idaho 752, 757, 40 P.3d 110, 115 (2002) (quoting IDAHO R. EVID. 702). 
Even if an expert is qualified and has a valid scientific method, the expert should not be allowed 
to testify ifhis or her testimony does not contain "scientific, technical, or other specialized 
knowledge" that will "assist the trier of fact to understand the evidence or to determine a fact in 
issue." IDAHO R. EVID. 702. To be admissible, the expert's testimony must assist the trier of 
fact to understand the evidence or to determine a fact in issue. Swallow v. Emergency Medicine 
of Idaho, P.A., 138 Idaho 589, 592, 67 P.3d 68, 71 (2003). 
An expert opinion that is speculative or unsubstantiated by facts in the record is 
inadmissible because it would not assist the trier, of fact to understand the evidence or determine 
a fact that is at issue. Id. "Where the normal experience and qualifications of lay jurors permit 
them to draw proper conclusions from given facts and circumstances, then expert conclusions or 
opinions are inadmissible." Rockefellerv. Grabow, 136 Idaho 637, 647, 39 P.3d 577, 587 
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(2001). An expert is supposed to "provide testimony on subjects that are beyond the common 
sense, experience and education of the average juror." State v. Arrasmith, 132 Idaho 33, 42, 966 
P.2d 33, 42 (Ct. App. 1998), rev. denied . 
. . . [B]oth expert and lay opinions are subject to the restriction that 
when the question is one which can be decided by persons of 
ordinary experience and knowledge, it is for the trier of fact to 
decide. The court or jury must weight the truth of the facts 
presented by the witnesses and draw its conclusions by the exercise 
of independent judgment and reasoning powers, without hearing 
the opinions of witnesses. 
State v. Johnson, 119 Idaho 852, 855, 810 P.2d 1138, 1141 (Ct. App. 1991). 
Plaintiffs have indicated in their expert witness disclosure that a loss counselor 
"will interview all of the Plaintiffs and formulate opinions regarding how the loss of Maria has 
affected each Plaintiff and the family as a whole." Such testimony is no more helpful to the jury 
than the testimony that will be proffered by plaintiffs themselves. Because such testimony is not 
helpful to the jury in deciding an ultimate issue in this case, this Court should preclude plaintiffs 
from having a loss counselor testify at trial. 
D. Under Idaho Rule of Evidence 403, Plaintiffs Should Be Precluded from 
Offering Cumulative Testimony from Experts Dean Lapinel, M.D., and Paul 
Blaylock, M.D., That Dr. Newman Breached the Standard of Care. 
Plaintiffs have identified Dr. Lapinel and Dr. Blaylock as standard of care expert 
witnesses for the specialty of emergency medicine. Both Dr. Lapinel and Dr. Blaylock have 
disclosed identical opinions that Dr. Newman breached the standard of care, i.e., both experts 
have offered opinions that Mrs. Aguilar had symptoms of a pulmonary embolism when 
Dr. Newman saw her on May 31,2003, in the ER at WVMC and that he should have ordered 
tests to rule out a pUlmonary embolism. Dr. Lapinel and Dr. Blaylock also testify that 
Dr. Newman's breach of the standard of care was a proximate cause of Mrs. Aguilar's death. 
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"Although relevant, evidence may be excluded if its probative value is 
substantially outweighed by the danger of unfair prejudice, confusion ofthe issues, or misleading 
the jury, or by considerations of undue delay, waste oftime, or needless presentation of 
cumulative evidence." IDAHO R. EVID. 403. In Burgess v. Salmon River Canal Co., Ltd., 127 
Idaho 565, 574, 903 P.2d 730, 739 (1995), the Idaho Supreme Court affirmed the trial court's 
decision to exclude cumulative expert testimony under Rille 403. The court explained: 
The evidence which SRCC argues was erroneously excluded 
includes cumulative testimony by its expert, Mr. William Swiger. 
The record reveals that SRCC's counsel posed three separate 
questions to Mr. Swiger regarding his opinion of the 
reasonableness of designing and constructing a downstream 
crossing without taking an upstream dam's spillway capacity into 
consideration. Although the trial court did not cite a specific rule 
of evidence for its ruling, SRCC's cumulative line of questioning 
could properly be excluded pursuant to I.R.E. 403. 
Burgess, 127 Idaho at 574, 903 P.2d at 739. 
In Runcorn v. Shearer Lumber Products, Inc., 107 Idaho 389, 397, 690 P.2d 324, 
332 (1984), the court affirmed a trial court's exclusion of a portion of an expert's testimony on 
the basis that it was cumulative, "since two other experts subsequently gave the same testimony." 
See also Dillon v. Evanston Hasp., 771 N.E.2d 357 (Ill. 2002) (affirming trial court's exclusion 
of expert testimony as to medical standard of care on basis it was cumulative to another expert's 
testimony as to the medical standard of care); MacKay v. St. Charles Med. Ctr., 804 P.2d 1192 
(Or. Ct. App. 1991) (affirming trial court's exclusion of testimony of radiation oncologist on 
basis that the testimony was cumulative to that of two other experts); State ex reI. A.M.D., 153 
P.3d 724 (Utah Ct. App. 2006) (affirming trial court's decision to exclude expert testimony when 
party had another expert provide same testimony as to the ultimate issue). 
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Plaintiffs have identified Dr. Lapinel and Dr. Blaylock as emergency medicine 
experts who are of the opinion that Dr. Newman breached the standard of care. Plaintiffs' expert 
witness disclosures indicate that both Dr. Lapinel and Dr. Blaylock will testify: 
1. Dr. Newman knew that Mrs. Aguilar had an unexplained 
syncopal episode with dizziness, heart palpitations, and shortness 
of breath; 
2. Dr. Newman knew that Mrs. Aguilar had undergone a left heart 
catheterization on May 29,2003, and that it was normal; 
3. Dr. Newman knew that Mrs. Aguilar had a history of pleuritic 
chest pain; 
4. Dr. Newman knew that Mrs. Aguilar had a history of anemia, 
but a recent hematocrit was normal; 
5. Dr. Newman's diagnosis of syncope and anemia was 
unsupported by his examination and test results and that he 
diagnosed anemia without ordering a hematocrit; 
6. Dr. Newman is charged with the knowledge ofthe EMS 
personnel who noted that Mrs. Aguilar had shortness of breath in 
the ambulance en route to the hospital; 
7. Dr. Newman failed to determine the reason for Mrs. Aguilar's 
tachycardia; 
8. Dr. Newman's diagnostic considerations of myocardial 
infarction, arrhythmia, dehydration, and anemia were not 
reasonable and unsupported by her tests and that there was no 
indication that she had an irregular heartbeat, was dehydrated, or 
anemic; and 
9. Dr. Newman should have ordered a D-Dimer, chest CT scan or 
V/Q scan, followed by a pulmonary angiogram and/or blood 
clotting studies to rule out a pulmonary embolism. By not ruling 
out a pulmonary embolism, Dr. Newman breached the standard of 
care. 
Gabiola Af£ Ex. A, Plaintiffs' Expert Witness Disclosure at 7-9, 16-18. 
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Plaintiffs should not be allowed to have both Dr. Lapinel and Dr. Blaylock testify 
to the same opinions at trial. The probative value of these opinions is substantially outweighed 
by concerns of delay, waste of time, and needless presentation of cumulative evidence. Trial in 
this case has been scheduled from April 27, 2009, through May 28,2009. The trial will take 
enough of the jury's time without cumulative and identical testimony from two expert witnesses. 
Accordingly, the Court should preclude plaintiffs from having both Dr. Lapinel and Dr. Blaylock 
testify to the same opinions, as such testimony is cumulative and inadmissible under Rule 403. 
E. Plaintiffs Should Not Be Allowed To Elicit Testimony from Their Family 
Medicine Expert, Samuel LeBaron, M.D., That Dr. Newman Breached the 
Standard of Care. 
Plaintiffs also have identified Samuel LeBaron, M.D., as their standard of care 
expert witness for the specialty of family practice medicine. Plaintiffs also have stated in their 
expert witness disclosures that Dr. LeBaron will be offering an opinion that Dr. Newman 
breached the standard of care "under a hypothetical situation in which we posit that Dr. Newman 
was not functioning as an emergency physician in the ED at West Valley RMC on May 31, 
2003, but was instead functioning as a family medicine physician in a non-emergent 
setting .... " Gabiola Aff. Ex. A, Plaintiffs' Expert Witness Disclosure at 11. Plaintiffs should 
not be allowed to have Dr. LeBaron testify against Dr. Newman because (1) Dr. LeBaron is not 
familiar with the standard of care applicable to an emergency medicine physician in Caldwell, 
Idaho, in May 2003 and, pursuant to Idaho Code Sections 6-1012 and 6-1013, his testimony is 
inadmissible; and (2) Dr. LeBaron's testimony is cumulative to that of Drs. Lapinel and Blaylock 
and inadmissible under Rule 403 of the Idaho Rules of Evidence. 
DEFENDANT STEVEN R. NEWMAN, M.D.'S MEMORANDUM 
IN SUPPORT OF MOTION IN LIMINE - 12 
1162 
Client: 
1. Under Idaho Code Sections 6-1012 and 6-1013, Dr. LeBaron cannot 
offer an opinion against Dr. Newman because he is not familiar with 
the standard of care for an emergency physician in Caldwell, Idaho, 
in May 2003. 
Dr. Newman was acting as an ER physician when, on May 31,2003, Mrs. Aguilar 
presented to him in the Emergency Department of West Valley Medical Center. Dr. Newman 
did not see her in a family practice setting. As such, in order for Dr. LeBaron to be able to offer 
an opinion against Dr. Newman, he must be familiar with the standard of care applicable to an 
emergency medicine physician in May 2003 in Caldwell, Idaho. IDAHO CODE §§ 6-1012,6-1013 
(West 2006); Ramos v. Dixon, 144 Idaho 32, 37, 156 P.3d 533,538 (2007); Dulaney v. St. 
Alphonsus Reg 'I Med. Ctr., 137 Idaho 160, 164,45 P.3d 816,820 (2002). Dr. LeBaron admitted 
in his deposition that he is not familiar with the standard of care applicable to an emergency 
medicine physician in Caldwell, Idaho. Gabiola Aft: Ex. B, Deposition of Samuel LeBaron, 
M.D., 63:4-13; 64:3-65:2. Furthermore, plaintiffs state in their Fifth Supplemental Expert 
Witness Disclosure that Dr. LeBaron spoke with Michael L. Roach, M.D., a family practice 
physician who practices in Caldwell, Idaho. Gabiola Aft: Ex. C, Plaintiffs' Fifth Supplemental 
Expert Witness Disclosure, pp. 2-3. There is no evidence that Dr. Roach is familiar with the 
standard of care for an emergency medicine physician in Caldwell, Idaho, in May 2003. Id. 
Accordingly, under Sections 6-1012 and 6-1013, Dr. LeBaron is not qualified to render an 
opinion against Dr. Newman, and he should not be allowed to testify against Dr. Newman. 
2. Dr. LeBaron's testimony against Dr. Newman is inadmissible under 
Idaho Rule of Evidence 403. 
Dr. LeBaron's opinions are identical to those of Dr. Lapinel and Dr. Blaylock and 
are inadmissible under Rule 403's admonition against cumulative evidence. Burgess, 127 Idaho 
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at 574, 903 P.2d at 739; Runcorn, 107 Idaho at 397, 690 P.2d at 332. Accordingly, plaintiffs 
should not be allowed to offer testimony from Dr. LeBaron against Dr. Newman. 
IV. CONCLUSION 
Based upon the foregoing argument and authority, Dr. Newman respectfully 
requests that the Court grant his Motion in Limine. 
DATED this £: day of February, 2009. 
MOFFAIT, THOMAS, BARREIT, ROCK & 
FIELDS, CHARTERED 
e - Ofthe Firm 
r Steven R. Newman, M.D. 
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Case No. CV OS-S781 
PLAINTIFFS' EXPERT WITNESS 
DISCLOSURE 
" 
COME NOW Plaintiffs, by and through their attorneys of record, David E. Comstock, 
of Comstock & Bush, and Byron V. Foster, Attorney at Law, and pursuant to the Court's 
Scheduling Order and in accordance with I,R.C.P. 26, hereby discloses their list of expert 
witnesses to be called at the trial ofthis case: 
1. Paul Blaylock M.D., FACEP 
Provid~nce Medical Group 
4500 N.W. Malheur Avenue 
Portland, OR 97229 
Dr. Blaylock is a Board Certified emergency medicine physician who at present 
practices for Providence Medical Group in Portland, Oregon. He has practiced medicine in 
Oregon and Washington for over 35 years and has practiced emergency medicine for over 
30 years. 
A. Subject matter of expected testimony. 
Dr. Blaylock is expected to testify regarding the applicable standard of health care 
practice as to the work-up and diagnosis of pulmonary emboli. He will testify and comment 
on the testimony of Defendants and their disclosed experts witnesses. Dr. Blaylock may 
also testify based upon any medical literature which he deems appropriate to support or 
substantiate his testimony. He may employ illustrative aids in rendering testimony. If and 
when such medical literature and illustrative aids are identified, this disclosure will be 
, , 
supplemented. Dr. Blaylock may also testify so as to explain to the jury the general nature 
of emergency medicine, the purposes and goals of emergency medicine and other 
background information to assist the jury in understanding and interpreting the facts 
involved in this litigation. 
B. Substance of Facts. 
Dr. Blaylock has reviewed the medical records of Maria A. Aguilar generated by 
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Primary Health, Dr. Coonrod, Mercy Medical Center, West Valley Regional Medical Center, 
Canyon County Paramedics, Boise Gastroenterology Associates, St. Alphonsus RMC, 
Canyon County Coroner, Pennywise Drug, Robin King, D.C. and the Death CertificaJe. In 
addition, he has reviewed the depositions of Defendants Newman, Long and Chai. 
. It is expected that Dr. Blaylock will also review depositions taken in the future of· 
various experts and/or treating health care providers. He is also expected to review other 
literature and materials regarding the subject matter of this litigation. 
Dr. Blaylock will testify as to his understanding as to the facts of this case based 
upon his review of the above-referenced documents and depositions. 
CAVEAT 
It should be understood that the opinions set forth below, while held by Dr. Blaylock 
to a reasonable medical certainty or probability, are necessarily preliminary opinions 
because the deposition testimony of Dr. Coonrod has yet to be secured. The activities and 
testimony of Dr. Coonrod may directly impact Dr. Blaylock's opinions regarding Drs. Long, 
Newman and Chai. Without an understanding of the communications which Dr. Coonrod 
had with the emergency departments at Mercy Medical Center and West Valley Regional 
Medical Center; and without an understanding of the nature and content of any 
conversations Dr. Coonrodmay have had with the other Defendants, it is impossible to 
render final opinions concerning the activities of the health care providers involved in 
providing medical care and treatment to Mrs. Aguilar. While Dr. Blaylock does intend to 
offer opinions regarding the activities of Dr. Coonrod in this matter, his final opinions must 
await the deposition testimony of Dr. Coonrod. Therefore, with that in mind and based 
upon his training, background, education and experience; Dr. Blaylock's preliminary 
opinions are, at this time, as follows: 
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C. Substance of Opinions. 
, The opinions expressed by Dr. Blaylock herein are opinions he holds to a 
reasonable medical certainty or probability. 
When Maria Aguilar presented at the Emergency Department at MMC on May 27, 
2003, she had been sent there by her primary physician, Dr. Coonrod. The records of Dr. 
Coonrod at Primary Health indicate that Dr. Coonrod had called the ED and spoken to the 
ED physician and had, in addition, sent along with Mrs. Aguilar the EKG and chest x-ray 
taken at Primary Health on that date. At least with regard to the EKG, it was abnormal and 
indicated changes indicative of either a cardiac or pulmonary origin. These changes, 
including T-wave inversion, were indicative of right heart strain or stress which would lead a 
prudent ED physician, in May of 2003 in Nampa, Idaho, to perform tests to determine 
whether the etiology of the EKG pattern was indeed cardiac or pulmonary. Dr. Long, in 
order to comport with the applicable standard of health care practice, in addition to the 
tests he ordered that day; should have ordered a D-Dimer, chest CT or V/Q scan. Blood 
clotting studies and/or a pulmonary angiogram should have been ordered if the screening 
tests aforementioned were abnormal. One or more of these studies would, more probably 
than not, have indicated that Mrs. Aguilar was suffering from a showering of pulmonary 
.~ 
emboli. 
In addition, the symptoms which Maria was exhibiting while in the ED on that date; 
along with her medical history, called for an investigation into whether her signs and 
symptoms were related to pul'!l0nary embolus. Dr. Long's differential diagnosis should 
have included pulmonary embolus and it should have been either ruled in or ruled out. 
However, other than indicating in his deposition that he considered·P&;· and ruled it out 
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based upon his examination, Dr. Long did nothing to appropriately investigate the 
probability that Mrs. Aguilar was indeed suffering from PE. You cannot rule out a PE based 
on physical examination alone. There is a well established principle in emergency 
medicine that if you suspect a PE, you must rule it out since the consequence of not doing 
it is a high likelihood of morbidity and/or death. 
Dr. Long's clinical impression of atypical chest pain and probable GERD is at odds 
with the EKG findings and is simply not a reasonable conclusion based on her history and 
clinical presentation. The pattern shown by the EKG from Primary Health, coupled with the 
EKG ordered by Dr. Long (which contained a worsening pattern) is not seen in patients 
suffering from GERD. 
In addition, the chest x-ray taken on May 27,2003, was not normal and suggested 
right heart strain and cardiomegaly. This too should have been another red flag to Dr. Long 
because cardiomegaly is or can be in.dicative of right heart strain caused by pulmonary 
emboli. Even without any information from Dr. Coonrod's office, Dr. Long possessed 
sufficient information from the work-up he performed and the testing he obtained to reach a 
differential diagnosis of pulmonary emboli and his failure to rule this out was a violation of 
the standard of care. Routine PE screening then could have led to the diagnosis. 
Dr. Long's discharge of Mrs. Aguilar, without the performance of appropriate testing 
as set forth above, was a violation of the standard of health care practice applicable to him 
on May 27, 2003. If he was not going to do the work-up, he should have admitted the 
patient for additional work-up. Dr. Long's violations of the standard of health care practice 
for an emergency physician on May 27, 2003 were a substantial factor in the death of Mrs. 
Aguilar. 
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With regard to Dr. Chai, it is understood that he is a cardiologist. However, even a 
specialist like Dr. Chai, once he calls a patient back the ED for further testing, has a duty to 
form a differential diagnosis and follow up on that differential with appropriate testing and 
, ~, 
examination. In conjunction with his order for a cardiac catheterization, Dr. Chai, in order 
to comport with the standard of health care practice applicable to him on May 28, 2003, 
should have ordered, as should Dr. Long, appropriate tests to determine if Mrs. Aguilar's 
signs and symptoms were pulmonary in nature. Merely ordering a cardiac work-up under 
these circumstances was insufficient. The EKG changes which he references in his May 
28, 2003 History and Physical give rise to an obligation to determine whether those 
changes are cardiac or pulmonary in origin. Part of Dr. Chai's responsibility in conjunction 
with his admission work-up of this patient should have included one or more of the tests set 
forth above. (Same PE screening test as for Dr. Long.) Had he done so, it would have 
obviated the need for cardiac catheterization and resulted in Mrs. Aguilar receiving life 
saving treatment. It is Dr. Blaylock's opinion, to a reasonable medical probability, that in 
failing to perform a proper work-up and in failing to appropriately follow up concerning the 
signs and symptoms exhibited by Mrs. Aguilar; that Dr. Chai violated the standard of health 
care practice applicable to him and that these failures were a substantial factor in Mrs. 
Aguilar's demise. 
It is intended that Dr. Blaylock will speak to a cardiologist in Idaho regarding the 
standard of care for Dr. Chai. Once this conversation takes place, this disclosure will be 
supplemented. 
Dr. Coonrod, who saw Mrs. Aguilar multiple times including May 27, 30, 2003 and 
also June 4, 2003, the date of her death; violated the standard of care and was medically 
negligent in not ordering the PE screening tests (as outlined above regarding Dr. Long). 
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He was negligent in failing to include PE in his differential diagnosis based on Mrs. 
Aguilar's signs and symptoms during the last two weeks of May 2003 and in failing to 
connect those signs and symptoms with those she had previously exhibited. His 
negligence was a sUbstantial factor in the ultimate death of Mrs. Aguilar. He was 
particularly negligent after her negative cardiac work-up by Drs. Chai and Field and should 
have immediately focused on a pulmonary cause for her condition and ordered the PE 
screening tests. Dr. Blaylock, as set forth above, will supplement his opinions once he has 
been' afforded the opportunity to review the deposition testimony of Dr. Coonrod. 
Concerning Dr. Newman, Dr. Blaylock is of the opinion, to a reasonable mEldical 
probability, that Dr. Newman's care and treatment of Maria Aguilar on May 31, 2003, 
violated the standard of care for a family medicine physician acting as an emergency 
medicine physician in Caldwell, Idaho, on that date. Dr. Newman's failure to render 
appropriate medical care to Mrs. Aguilar was a substantial factor in her death. 
, At the time he saw and examined Mrs. Aguilar, Dr. Newman knew or should have 
known that she had suffered an unexplained syncopal episode accompanied by dizziness, 
heart palpitations and shortness of breath. He knew or should have known that Mrs. 
Aguilar had undergone a left heart catheterization on May 29, 2003 which was normaL He 
knew or should have known that Mrs. Aguilar had a history of pleuritic chest pain. He knew 
or should have known that she had a history of anemia but that her most recent hematocrit 
level had been within normal limits. Dr, Newman's diagnosis of "syncope and anemia" is 
not supported by either his examination of Mrs. Aguilar or her most recent test results. To 
diagnose anemia without ordering any blood testing to confirm such a diagnosis is below 
the standard of care and leaves the diagnosis unsupported. 
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Based upon Dr. Newman's own chart notes of May 31,2003, he obtained a history 
from Mrs. Aguilar, her family and the EMS personnel who transported her to the hospital. 
Therefore, he is charged with the knowledge that the EMS personnel had noted that Mrs. 
Aguilar was suffering from shortness of breath en route to the hospital. Dr. Newman railed 
to take into account the fact that Mrs. Aguilar's heart rate was elevated and failed to 
investigate the totality of her symptoms and history in arriving at a diagnosis and treatment 
plan. PE should have been in his differential diagnosis and ruled out. 
. Dr. Newman's chart notes indicate a failure to form a differential diagnosis which 
should have included the probability that Mrs. Aguilar was suffering from pulmonary emboli 
on May 31, 2003. Had Dr. Newman performed a proper examination, obtained an 
appropriate history and reviewed/considered her previouswork-ups over the last 5 days, as 
the standard of care required him to do, his differential diagnosis should have incl~ded 
pulmonary embolus. At that point, Dr. Newman should have immediately either ordered a 
D-Dimer, chest CT scan or V/Q scan, followed by a pulmonary angiogram and/or blood 
clotting studies, if they were abnormal. Anyone of these tests would have shown, more 
probably than not, that Mrs. Aguilar's true condition was a result of pulmonary emb()li. Had 
he performed his obligations in accordance with the standard of health care practice 
applicable to him, Dr. Newman would have and could have taken steps which would have, 
more probably than not, saved Mrs. Aguilar's life. 
Dr. Newman's diagnostic considerations of: MI, arrhythmia, dehydration and anemia 
are not reasonable by either his examination or the patient's history. The fact he failed to 
include pulmonary embolus in his diagnostic considerations is a violation of the standard of 
health care under these circumstances. There is no indication Mrs. Aguilar was suffering 
from an irregular heartbeat, was dehydrated or anemic. Her week long progressive signs 
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I' 
and symptoms strongly indicated either a cardiac or pulmonary problem and cardiac had 
already been ruled out. Nevertheless, he failed to take the necessary and appropriate 
steps to investigate pulmonary embolus by simple, routine screening tests. 
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D~ Witness's credentials. 
Attached hereto as Exhibit "A" is the curriculum vitae of Dr. Blaylock and the cases 
in which he has been involved during the last four years. Dr. Blaylock's fee schedule is as 
follows: File review; $240.00 per hour; Deposition; $500.00 per hour; trial testimony; 
$650.00 per hour. He also charges out-of-pocket expenses and trial and deposition 
cancellation charges based on length of notice of cancellation. He has a minimum c~arge 
of $1 ,500.00 for deposition and $3,900.00 for trial testimony per day. 
2. Samuel LeBaron, M.D., Ph.D. 
Center for Education in Family and Community Medicine 
Stanford School of Medicine 
1215 Welch Road, Modular G 
Palo Alto, CA 94305 
A. Subject matter of expected testimony. 
Dr. LeBaron, who is a board certified family medicine specialist and a Professor of 
Family Medicine at Stanford School of Medicine, is expected to testify regarding the 
applicable standard of health care practice as to the work-up and diagnosis of pulmonary 
emboli. Dr. LeBaron's main focus will be on the activities of Defendant Coonrod and that 
disclosure must await the deposition testimony of Dr. Coonrod. However, Dr. LeBaron also 
has opinions regarding the activities of Dr. Newman, also a board certified family 
practitioner. 
He will testify and comment on the testimony of Defendants and their disclosed 
experts witnesses. Dr. LeBaron may also testify based upon any medical literature which 
he deems appropriate to support or substantiate his testimony. He may employ illustrative 
aids in rendering testimony. If and when such medical literature ahd illustrative aids are 
identified, this disclosure will be supplemented. 
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B. Substance of Facts. 
Dr. LeBaron has reviewed the medical records of Maria A. Aguilar generated by 
Primary Health, Dr. Coonrod, Mercy Medical Center, West Valley Regional Medical Center, 
Canyon County Paramedics, Boise Gastroenterology Associates, St. Alphonsus RMC, 
Canyon County Coroner, Pennywise Drug, Robin King, D.C. and the Death Certificate. Dr. 
LeBaron has also reviewed the deposition of Defendants taken thus far and the 
depositions of the Plaintiffs. It is expected that Dr. LeBaron will also review depositions 
taken in the future of various experts and/or treating health care providers .. 
Dr. LeBaron will testify as to his understanding of the facts of this case based upon 
his review of the above-referenced documents and depositions. 
At an appropriate time in the near future, once Dr. Coonrod's deposition has been 
secured, Dr. LeBaron will speak to a family medicine physician in the Caldwell, Idaho area 
to discuss the local, community standard of care applicable to Dr. Coonrod and Dr. 
Newman in April, May and June of 2003. When that is accomplished, this disclosure will 
be supplemented. 
C. Substance of opinions. 
The opinions set forth below are based upon the medical records and Dr. LeBaron'S 
background, training, education and experience. The opinions expressed by Dr. LeBaron 
herein are opinions he holds to a reasonable medical certainty or probability. 
Working under a hypothetical situation in which we posit that Dr. Newman was not 
functioning as an emergency physician in the ED at West Valley RMC on May 31,2003, 
but was instead functioning as a family medicine physician in a non-emergent setting; his 
activities in providing medical care and treatment to Maria Aguilar on that date would still 
have constituted a violation of the standard of care for a board certified family medicine 
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physician in Caldwell, Idaho. 
The signs and symptoms which Mrs~ Aguilar exhibited while in the ED and those 
symptoms as reported by the EMS personnel mandated an investigation that should have 
included a work-up for pulmonary embolus. Regardless of the consultants, facilities or 
equipment available to Dr. Newman, he failed to engage in an appropriate thought process 
to determine the cause of the patient's symptoms. This work-up should have included 
some combination of D-Dimer, chest CT, V/Q scan, blood clotting studies and/or a 
pulmonary angiogram. On May 31,2003, a thoughtful review of the patient's history and 
symptoms in addition to conducting at least a D-Dimer would, more probably than not, 
have indicated that Mrs. Aguilar was experiencing pulmonary emboli or a pulmonary 
embolus. 
Her symptoms included a history of dizziness, weakness, shortness of breath 
preceding a syncopal episode, a history of chest pain, and a history of a recent negative 
left heart catheterization. She also had a history of easy fatigue. Her vital signs and 
testing while in the ED did not support a diagnosis of myocardial infarction, arrhythmia, 
dehydration or anemia. Dr. Newman failed to perform any testing or examination to 
support his diagnostic considerations. His failure to consider a pulmonary etiology for Mrs. 
Aguilar's symptoms is consistent with his failure to explore that possibility in undertaking 
any investigation of the pulmonary system. There is nothing in his chart from that day or in 
his deposition testimony which evidences a critical thinking pathway appropriate for a 
family medicine physician under these or any other circumstances. Even though he noted 
the presence of abnormal EKG findings, he did not adequately consider and investigate the 
etiology for those findings. Had he done so, he could have arrived at the conclusion that a 
possible etiology was pulmonary embolus. The consideration of that possibility should 
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have led him to undertake a specific investigation to rule out a pulmonary embolus. The 
information to make such a diagnosis was available to Dr. Newman but he failed to form a 
differential diagnosis and further failed to take any steps to rule in or rule out pulmonary 
embolus. This was a violation of the standard of care for a family medicine physician 
under any circumstances, regardless of the clinical setting. This failure by Dr. Newman 
was unfortunately a substantial factor in Mrs. Aguilar's death. Had Dr. Newman performed 
in accordance with the standard of care applicable to him on May 31,2003 in Caldwell, 
Idaho, Mrs. Aguilar would most likely have received life saving treatment. 
While Dr. LeBaron is ofthe opinion that Dr. Newman is to be held to the standard of 
care applicable to an emergency physician in which role he was functioning at the time, his 
actions are also below the standard of care applicable to a family medicine physician under 
any clinical circumstances. 
D. Witness's credentials. 
Attached hereto as Exhibit "B" is a copy of Dr. LeBaron'S curriculum vitae and prior 
trial testimony. Dr. LeBaron'S fee schedufe is as follows: File review; $50.00 per hour; 
Deposition; $600.00 per hour; trial testimony; depends on time and amount of travel, but 
this would be consistent with other experts involved in the case. 
3. Dean Lapinel, M.D. 
1437 E. Braemere Road 
Boise, 10 83702 
Dr. Lapinel is a board certified emergency medicine physician who now engages in 
medical research and primary medical care, having semi-retired from the practice of 
emergency medicine in 2001. 
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A. Subject matter of expected testimony. 
It is expected that Dr. Lapinel will offer testimony to educate the jury regarding 
medical issues involved in this litigation. It is expected that he will testify and comment on 
the testimony of Defendants and their disclosed experts witnesses. Dr. Lapinel may also 
testify based upon any medical literature which he deems appropriate to support or 
substantiate his testimony. He may employ illustrative aids in rendering testimony. If and 
when such medical literature and illustrative aids are identified, this disclosure will be 
supplemented. 
B. Substance of Facts. 
Dr. Lapinel has reviewed the medical records of Maria A. Aguilar generated by 
Primary Health, Dr. Coonrod, Mercy Medical Center, West Valley Regional Medical Center, 
Canyon County Paramedics, Boise Gastroenterology Associates, St. Alphonsus RMC, 
Canyon County Coroner, Pennywise Drug, Robin King, D.C. and the Death Certificate. In 
addition, he has reviewed the depositions of Defendants Newman, Long and Chai. 
It is expected that Dr. Lapinel will also review depositions taken in the future of 
various experts and/or treating health care providers. He is also expected to review other 
literature and materials regarding the subject matter of this litigation. 
Dr. Lapine/ will testify as to his understanding as to the facts of this case based 
upon his review of the above-referenced documents and depositions. 
C. Substance of Opinions. 
The opinions expressed by Dr. Lapinel are based upon his training, education, 
background and experience and are opinions which he holds to a reasonable medical 
certainty or probability. These opinions are necessarily preliminary as the deposition 
testimony of Dr. Coonrod has yet to be taken and Dr. Coonrod's testimony may impact the 
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opinions to which Dr. Lapinel will testify. 
1. Dr. Long 
With regard to the activities of Defendant Long in providing medical care and 
treatment for Maria Aguilar on May 27, 2003; it is Dr.' LapineJ's opinion that Dr. }-ong 
violated the standard of health care practice applicable to him as an emergency physician 
on that date in Nampa, Idaho. Whether or not Dr. Long had in his possession the, EKG 
and chest x-ray taken at Primary Health by Dr. Coonrod on that date and regardle,$s of 
" 
whether or not Dr. Long either spoke by telephone with Dr. Coonrod or was informed of Dr. 
Coonrod's call to the emergency department at MMC; Dr. Long had in his possession 
sufficient medical information to require him to order a chest CT and a pulmonary 
angiogram. Coupled with the examination finding of sharp, continuous chest pain 
exacerbated by deep breathing, it was a violation of the applicable standard of care fpr Dr. 
Long to discharge this patient without first obtaining and reviewing those studies. Had Dr. 
Long done so, the pulmonary angiogram would have, to a reasonable medical certainty, 
shown evidence of pulmonary emboli. Effective treatment could and would have then been 
initiated and it would have, more probably than not, been effective in preventing Mrs. 
Aguilar's death. Dr. Long's failure in this regard was a substantial factor in bringing about 
the death of Mrs. Aguilar. 
The EKG taken at Primary Health by order of Dr. Coonrod indicated an 81 03 T3 
pattern which is suggestive of right heart strain which would call for a differential diagnosis 
including a cardiac or pulmonary etiology for the EKG findings. The EKG performed that 
same date by order of Dr. Long at Mercy Medical Center is even more suggestive o'f right 
heart strain than the previous EKG and called for a thought process by an ED physician 
such as Dr. Long which should have included pulmonary emboli as a causative agent. In 
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order to comport with the standard of care for an emergency physician on May 27,2003 in 
Nampa, Idaho, Dr. Long would have been under an obligation to pursue this diagnosis with 
appropriate testing and radiological studies prior to discharging the patient. His failures in 
these regards were a violation of the applicable standard of care. 
The clinical impression of Dr. Long that Mrs. Aguilar was suffering from atypical 
chest pain and GERD is not consistent with the EKG findings of May 27,2003 and indicate 
Dr. Long did not appreciate the significance of those findings. To discharge the patient 
with a clinical impression of GERD was a violation of the standard of care. Dr. Long 
missed the most probable diagnosisofpulmonary etiology and chose instead a much less 
likely diagnosis of GERD. Dr. Long then released the patient with a script for Darvocet, a 
pain medication which has a tendency to worsen the symptoms of GERD. 
2. Dr. Newman 
Dr. Newman saw and examined Mrs. Aguilar at WVMC on May 31, 2003. At that 
point in time, Dr. Newman knew by history that Mrs. Aguilar had undergone a left heart 
catheterization on May 29,2003, which was negative for any heart etiology for the chest 
pain she described. He knew she had experienced heart palpitations and felt weak before 
the syncopal episode for which she was transported to the ED by paramedics. He also 
knew from his examination that she had been suffering from chest pain in the recent past. 
Chest pain is atypical for anemia and Dr. Newman should have known this and taken it into 
account. He also either knew or should have known that she complained of dizziness, 
weakness and shortness of breath prior to the syncopal episode as reported by the EMS 
personnel. Since Dr. Newman listed EMS as one of the historians and since the EMS 
personnel relayed this information to the ED at WVMC, Dr. Newman is charged with this 
knowledge because the standard of care applicable to him in Caldwell, Idaho on May 31, 
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2003, required him to apprise himself of all relevant medical information pertaining to the 
patient's chief complaint. While noting that Mrs. Aguilar's heart rate is elevated, he does 
nothing to determine the reason for the tachycardia; another violation of the standard of 
care. 
Next, without first ordering an hematocrit, Dr. Newman forms a clinical impression of 
syncope and anemia. However, her last hematocrit on May 29, 2003, had been 37A; 
within the normal range. Since her hematocrit on June 4, 2003 was 41.8, once again, 
normal; had Dr. Newman ordered an hematocrit on May 31,2003, it would more probably 
than not been normal, ruling out a diagnosis of anemia. Thus Dr. Newman's clinical 
impression is unsupported by the medical record, another violation of the standard of care. 
Had Dr. Newman actually believed Mrs. Aguilar was suffering from anemia, it was his 
obligation to order an hematocrit, perform a rectal examination to determine if there was 
blood in the stool and place a NG tube to determine if their was bleeding from the GI tract. 
He did none of these things; another violation of the standard of care under the 
circumstances. 
Had Dr. Newman engaged in a critical thinking pathway, he would have and should 
have arrived at a differential diagnosis which placed pulmonary embolus as the most likely 
etiology for her syncopal episode. The failure to do this was a violation of the standard of 
care and a substantial factor leading to Mrs. Aguilar's death. Had he acted appropriately, 
effective treatment could have been initiated which WOUld, more probably than not, have 
saved Mrs. Aguilar's life. 
. Dr. Newman's diagnostic considerations were: myocardial infarction, arrhythmia, 
dehydration and anemia. Mrs. Aguilar's heart did not show an irregular pattern and her 
Troponin I level was within the normal range. She showed no signs of dehydration as 




evidenced/ by her orthostatic vital signs. In short, Dr. Newman's diagnostic considerations 
are unsu9ported and he left un investigated the most probable diagnosis, pulmo.nary 
embolus. I The EKG of May 31-, 2003 indicates that her pattern had become '!lore 
1 . . 
pronounc~d; with a longer 81, more prominenfQ3 and 10ngerT-wave than evidenced on 
i 
May 27, ~003. This pattern is even more indicative of right heart strain and yet Dr. 
i 
Newman $ils to take this into account, ~riting "normal exam, negative heart, pulmonary." 
j 
With an EKG indicative of right heart strain, an emergency physician, in order to comply 
with the a~plicable standard of care, would have been obligated to include pulmonary 
embolus i~ the differential diagnosis and order appropriate testing and radiological scans to 
either rul~ it in or rule it out. Thefailure to do this was, once again, a violation of the 
standard ~f care for Dr. Newman. Once again, these failures by Dr. Newman were a 
i 
sUbstanti~1 factor in Mrs. Aguilar's death because more probably than not, had a pulmonary 
CT or pulmonary angiogram been performed, as required by the standard of care, a 
diagnosis pf PE would have been made. 
I D. Witness's credentials. 
i 
Att~ched hereto as Exhibit "c" is Dr. Lapinel's curriculum vitae. He charges $250.00 
I 
per hour. Dr. Lapinel has never testified as a witness in any civil case. 
4. Richard Lubman, M.D. 
Associate Professor of Medicine, Physiology and Biophysics 
USC Keck School of Medicine 
2011 Zonal Avenue 
Los Angeles, CA 90089-0903 
A. Subject matter of expected testimony. 
, 
Dr. Lubman is expected to testify regarding the specific treatment alternatives which 
could have been employed by Mrs. Aguilar's treating physicians had they made a 
differential diagnosis which included pulmonary emboli. It is expected that Dr. Lubman will 




testify reg~rding the relative effectiveness of those various treatment alternatives at various 
, I 
points in t~e treatment of Mrs. Aguilar beginning in the latter part of April 2003, up until the 
date of hJr death on June 4, 2003. In conjunction with his opinions regarding the 
I 
effectiven4ss of anticoagulant therapy, Dr. Lubman will explain the pathophysiology of how 




Dr.ILubman will testify and comment on the testimony of Defendants and their 
disclosed lexperts witnesses. Dr. Lubman may also testify ba~ed upon any medical 
I 
literature Which he deems appropriate to support or substantiate his testimony. He may 
i 
employ ill~strative aids in rendering testimony. If and when such medical literature and 
iIIustrativeiaids are identified, this disclosure will be supplemented. 
B. Substance of Facts. 
i 
Dr. [Lubman has reviewed the medical records of Maria A. Aguilar generat~d by 
Primary H~alth, Mercy Medical Center, West Valley Regional Medical Center, Canyon 
County p4ramedics, St. Alphonsus RMC and the Autopsy Report. In addition, he has 
! 
reviewed tre depositions of Defendants Newman, Long and Chai. 
It is: expected that Dr. Lubman will also review depositions taken in the future of 
: 
I 
various experts and/or treating health care providers. He is also expected to review other 
, 
literature ~nd materials regarding the subject matter of this litigation. 
, 
t 
Dr. !Lubman will testify as to his understanding as to the facts of this case based 
upon his r~view of the above-referenced documents and depositions. 
C. Substance of Opinions. 
Th~ opinions set forth below are based upon Dr. Lubman's review of the above-
! 
reference~ materials; his background, education, training and experience. The opinions 
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expressed by Dr. Lubman herein are opinions he holds to a reasonable medical certainty 
or probability. Dr. Lubman does not intend to offer standard of care opinions nor does he 
intend to offer opinions regarding at what points in time pulmonary embolus could or 
should have been diagnosed. Questions of that nature are beyond the scope of his 
involvement in this matter. 
In Dr. Lubman's opinion, at any point in time up until her arrest on June, 4, 2003, 
Mrs. Aguilar could have been effectively treated with heparin in a hospital based s~tting 
with a switch to long term coumadin (warfarin) therapy upon discharge. He will testify that 
if it had been discovered that she was showering pulmonary emboli, one alternative would 
have been to implant a filter into the inferior vena cava. 
While from the medical records Dr. Lubman does not find evidence of hemodynamic 
instability, had such an assessment been made, thrombolytic agents such as streptokinase 
tPA (tissue plasminogen activator) could have been employed. 
. Dr. Lubman will also explain the pathophysiology of the cardiovascular and 
pulmonary system and explain why, in his opinion, the cardiac catheterization which Mrs. 
Aguilar underwent on May 29, 2003, is unlikely to have had a causal relationship to her 
cause of death. Whereas it is conceivable that an individual might develop deep venous 
thrombosis during a performance of a coronary angiogram and left ventriculogram, the 
nature of the procedure predisposes toward arterial thrombosis rather than venous 
thrombosis. A cardiac catheter is threaded into an artery rather than a vein in the cpurse 
of this procedure, thus causing the local vascular injury that can, on rare occasions, result 
in significant clot formation. When they occur, these clots do not dislodge and travel to the 
pulmonary circulation as do those from the venous circulation. Rather, they may lodge 
PLAINTIFFS' EXPERT WITNESS DISCLOSURE - P. 20 
11 RR 
distally in the arterial circulation, causing locally inadequate blood flow (ischemia) and 
potentially, loss of a limb. This did not happen in the case of Mrs. Aguilar. 
D. Witness's credentials. 
Attached hereto as Exhibit "0" is a copy of Dr. Lubman's curriculum vitae. His fee 
schedule is as follows: record review and consultation; $300.00 per hour; deposition 
testimony; $400.00; trial testimony; $1,500.00 for half day plus expenses. Dr. Lubman has 
not testified in any cases in the last four years. 
5. Cornelius Hofman 
The GEC Group 
MBA Economics and Finance 
University of Chicago 
A. Subject matter of expected testimony. 
Mr. Hofman is expected to testify concerning the economic losses to the 
Plaintiffs. 
B. Substance of facts. 
See Mr. Hofman's report, attached hereto as Exhibit "E." 
C. Substance of opinions. 
See Mr. Hofman's report, attached hereto as Exhibit "E." 
D. Witness's credentials. 
See the curriculum vitae of Cornelius Hofman, his fee schedule and a list of 
previous cases in which he has testified, attached hereto as Exhibit "F." 
6. Loss Counselor 
Plaintiffs also intend to offer testimony by an individual qualified to interview 
Plaintiffs and give opinions related to the effects Maria A. Aguilar's death had on various 
Plaintiffs. This individual will be a psychologist/counselor and it is expected that, especially 
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with regard to Plaintiffs Alejandro and Lorena Aguilar, this individual will testify as to how 
the loss of their mother has and will effect their future development. It is anticipateq that 
this individual will also interview all of the Plaintiffs and formulate opinions regarding how 
the loss of Maria has affected each Plaintiff and the family as a whole. 
At present, Plaintiffs are attempting to identify such an individual and schedule a 
session or sessions whereby this individual can gather the necessary data and inforIT)ation 
to formulate such opinions. Plaintiffs are making every effort to expedite this process in 
. " 
order to give Defendants ample opportunity to conduct discovery on this subject ar~a. 
At such time as this individual is identified and completed his/her work" this 
disclosure will be supplemented. 
CAVEAT 
It should be understood that Plaintiffs have made a good faith effort to set forth the 
substance of the opinions to which the above-named treating health care providers and 
experts will testify. However, it is impossible to specifically setforth every opinion these 
individuals will express and the exact manner in which those opinions will be expressed. 
Plaintiffs reserve the right to elicit from the above-named health care providers I experts, 
additional testimony and opinions from those individuals based upon information 
subsequently produced, information gleaned during depositions of Defendants' experts and 
any subsequent opinions or information developed by the above-named individuals from 
other sources. As it is anticipated that the Defendants will obtain the deposition testimony 
of the above-named health care providers / experts, this expert disclosure should not be 
assumed to be all inclusive in nature. Plaintiffs also reserve the right to amend, modify, 
delete from or add to by supplementation, this disclosure as further information is 
developed through discovery. Plaintiffs also reserve the right to name and call as expert 
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witnesses any individuals identified by any party as expert witnesses and also reserves the 
right to obtain medical testimony from any other health care provider named or identified 
during the discovery process. 
DATED THIS is:.. day of January, 2008. 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE· 
I hereby certify that on the·-1.L day of January, 2008, I served a true and 
correct copy of the above and foregoing instrument, by method indicated below, upon: 
Andrew C. Brassey, Esq. 
Brassey Wetherell Crawford & 
McCurdy LLP 
203 W. Main St. 
,. Boise, 10 83702 
Joseph D. McCollum, Jr. 
Hawley Troxell Ennis & Hawley LLP 
877 W. Main St., Ste. 1000 
PO Box 1617 
Boise, 10 83701-1617 
Gary T. Dance 
Moffatt Thomas Barrett Rock & 
Fields Chartered 
412 W. Center, Suite 2000 
PO Box 817 
Pocatello 1083204-0817 
James B. Lynch 
Lynch & Associates, PLLC 
1412 W. Idaho Street, Suite 200 
PO Box 739 
Boise, ID 83701-0739 
D U.S. Mail 
~ Hand Delivery 
D Facsimile (208) 344-7077 
D U.S. Mail 
~ Hand Delivery 
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Page 2 Page 4 
Volume I of the deposition of Samuel 1 INDEX 
LeBaron, M.D., taken before HOWARD SCHROEDER, 2 EXAMINATION BY: PAGE CSR., a Certified Shorthand Reporter for the State 
3 MR. McCOLLUM, JR. 5,83 of California, with principal office in the County 
of Santa Clara, cOllllllllncing on TutlSuay, June 3, 4 MR. DANCE 61 
2008, at 8:40 a.m., at 1215 Welch Road, Modular G, 5 MR.BRASSEY 65 
Stanford, California. 6 MR. FOSTER 77,99 
APPEARANCE OF COUNSEL: 7 
For the Plaintiffs: 8 
BYRON V. FOSTER, 9 Attorney at Law 
10 199 N. Capitol Boulevard 
Suite 500 11 EXHIBITS 
P.O. Box 1584 12 1 Notice of Deposition 5 
Boise, Idaho 83101-1584 13 2 Expert Witness Disclosure 19 (208) 386-4440 
14 3 Plaintiffs Fourth Supplemental 
For the Defendant Andrew Chai, M.D. Expert Disclosure 40 
BRASSEY, WETHERELL & CRA WFORD, LLP 15 
BY: ANDREW C. BRASSEY, 
4 Document signed 411 0/08 55 Attorney at Law 
203 West Main Street 16 
Boise, Idaho 83701-1009 5 Miscellaneous documents 102 
(208) 344-7300 17 
For the Defendant, Nathan Coonrod, M.D. 18 
HAWLEY, TROXELL, ENNIS &. HAWLEY, LLP 19 (Exhibits Nos. 1-4 retained by counsel.) 
BY: JOSEPH D. McCOLLUM,lR., 20 
Attorney at Law 
21 811 Main Street 
Suite 1000 22 
P.O. Box 1617 23 
Boise, Idaho 83701-1617 24 (208) 344-6000 
25 
Page 3 Page 5 
APPEARANCES OF COUNSEL (CONTINUED) 1 SAMUEL LeBARON, M.D., 
2 called as a witness and having been first duly 
For the Defendant, Steven R. Newman, M.D. 3 sworn by the Certified Shorthand Reporter, was 
MOFFAlT, THOMAS, BARRETT, ROCK & FIELDS 4 examined and testified as follows: 
BY: GARY T. DANCE, 
5 Attomey at Law 
412 W. Center, Suite 2000 6 (Whereupon, LeBaron Exhibit No. I was 
P.O. Box 817 7 marked for identification.) 
Pocatello, Idaho 83204-0817 
8 (208) 233-200 1 
9 EXAMINATION 
For the Defendant Mitchell LOllg, D.O. 10 LYNCH & ASSOCIATES, PLLC 
11 BY MR. McCOLLUM, JR.: BY: JAMES B. LYNCH, 
Attorney at Law 12 Q Would you state your full name for the 
1412 W. Idaho Street 13 record, sir? Suite 200 
P.O. Box 739 14 A Samuel William Mark LeBaron. 
Boise. Idaho 83701·0739 15 Q And what is your business address? 
(208) 331-5088 16 A 1215 Welch Road, Modular G, Stanford 
17 94305. 
18 I should qualify that that's my academic 
19 address. The clinic address is actually on Quarry 
20 Road. I've forgotten the street numbers. I never 
21 use it. 
22 Q OK. Is most of your time spent at your 
23 academic address? 
24 A Yes. More than half is spent at the 
25 academic address. 
, .. "mum"""", •• 
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Page 6 Page 8 N 
t, 
Let me have you look at Exhibit Number 1 in going to medical school. 
'I 1 Q 1 I, II 
2 which I think the court reporter has marked. Have 2 But I had worked so much with medical " l! 3 you seen the notice, Doctor? 3 patients by then, the whole field was very I 4 A Yes. 4 interesting to me. ~ 
5 Q And does the pile of documents sitting in 5 Q OK. I notice, for example, it appears 
6 front of me, which you and your counsel were kind 6 when you were an assistant professor and an 
7 enough to bring, represent a response to the 7 associate professor of pediatrics at the 
8 notice requirements? 8 University of Texas Health Science Center in San 
9 A Yes, it does, to the best of my 9 Antonio, by the latter 1979 through 1986, you were , 
10 knowledge. 10 at that time as an academician but with a Ph.D. , 
11 Q Are there other documents which you 11 rather than an M.D.; is that correct? 
12 reviewed in preparing to testify which are not 12 A That's right. 
13 included in this pile? 13 Q OK. And at that time it would appear , 
14 A No. 14 from some of the publications, that you were ! 
15 Q Are there any x-rays or other test 15 involved in pediatric matters. 
16 results which you reviewed as a part of your 16 A That's right. 
17 background for this case that are not included in 17 Q Could you kind of summarize the nature of 
18 this pile? 18 that work with respect to your academic interests? 
19 A No. 19 A Both my clinical and my research 
20 Q Are there any treatises that you have 20 interests during the time that I was working at 
21 reviewed for background information specific to 21 the University of Texas Health Science Center 
22 this case and on which you relied to fonnulate the 22 focused on management of symptoms in children with 
23 opinions you're going to be rendering in this 23 a variety of medical problems. It included work I 
24 case? 24 with families as well as with the children and the 
25 A No. 25 adolescents in some cases. 
9 I Page 7 Page 
1 Q Doctor, let me ask you a few questions, 1 There was a lot of focus on symptoms I 
2 if! may, about your -- your CV and background. I 2 such as pain, improved pain management, improved 
3 will probably do more talking than I usually do in 3 co~pliance, that were adherence with management I 
4 order to give you fewer words to answer in view of 4 optIOns. 
5 your laryngitis. 5 Q Was that largely with respect to the 'I 
6 A Thank you. 6 management of pediatric patients having cancer 
, 
7 Q I was intrigued by the fact that you 7 diagnoses? 
, 
8 received your M.D. degree a decade after you 8 A A lot of it was related to cancer. There 
9 received a Ph.D. Had you always planned to become 9 were other chronic illnesses that were studied and 
10 a physician? 10 included in my clinical work such as hemophilia, , 
11 A No. 11 asthma, diabetes, to give some examples. 
, 
12 Q I noticed that in your dissertation for 12 Q OK. And it would appear also, but during 
13 your Ph.D. you referred to something having to do 13 that time you were active in publishing papers 
14 with doctor/patient relationship. How was it that 14 either alone or with other people dealing with the 
15 you became involved in considering the 15 studies that you were undertaking? 
16 doctor/patient relationship prior to the time you 16 A That's right. 
17 even went to medical school? 17 Q It would appear that most ofthe work 
18 A When I was in graduate school, a number 18 that you did were with patients who had underlying 
19 of my patients as a trainee were medical patients. 19 medical problems of some significance and not 
20 And it was during that time in fact that I first 20 simply patients who had psychological pain --
, 
21 developed a real interest in what was referred to 21 A That's very astute. That's true. 
22 then as medical psychology which in tum 22 Q Have you worked either as a psychologist 
23 eventually led, during my graduate training, to an 23 or since you became a physician, with patients who 
24 interest in going to medical school. So by the 24 have had psychological pain? 
25 time I finished my Ph.D. I was actually interested 25 A Oll, certainly. 
"" .. m,"~'" 
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Page 10 Page 12 
Q Is that something of which you spend much 1 who was interviewed on television and during the 
of your time? That's a pretty vague question. 2 interview, the interview asked several questions 
A Yeah. But that's OK. A broad question 3 about how does it feel having an illness that may 
deserves a broad answer, which is appropriate in 4 cause you to die. Those kind of questions were by 
this case. 5 anyone's standards, pretty insensitive and the 
The answer generally is yes. But keep ·6 reporter was --
in mind that by some estimate, close to half of 7 Q Is that when you were in Texas? 
all patients who present to a primary care office 8 A Yes, that's right. As far as I remember, 
have some psychosocial issues that they're dealing 9 those were the only two. 
with in some way. 10 Q So it certainly wasn't a major part of 
So in the broadest interpretation, I 11 your activities? 
guess you could say all of us are suffering from 12 A No. 
or dealing with some kind of psychosocial 13 Q When you did return to medical school, 
problems. It's the nature oflife. I'm not sure 14 what led you to that decision? 
if that's so broad that it goes too far beyond 15 A As I said, I developed a really strong 
your question. 16 interest in that possibility before I even 
Q OK. Let me then digress a different 17 finished my Ph.D. And over the next several years 
direction, and then weill circle back around. In 18 working in a medical setting all the time, just 
your disclosures in this case, it would appear 19 led me to informally study a lot more about 
that you primarily have been retained for purposes 20 medicine. And fmally it became clear I might as 
of addressing standard of care issues with respect 21 well, rather than just letting this be a hobby, I 
to the care rendered by my client Dr. Coonrod and 22 might as well as go back to medical school and 
some of the other individual physicians; is that 23 further study it. 
correct? 24 Q I also noticed with some interest that in 
A That's right. 25 your undergraduate work at Stanford yoU were not a 
Page 11 Page 13 
Q Have you been retained to deal with 1 science major by any means. 
issues of medical causation or that is 2 A That's right. That's right. 
relationship between the care and the ultimate 3 Q So I assume you were, at least then if 
demise of the patient? 4 not now, fluent in French. 
A Yes. 5 A That's right. 
Q Have you been retained to address issues 6 Q Are you fluent in Spanish also? 
of any psychological damage that the surviving 7 A Not as fluent. I can conduct a medical 
members of the family. the surviving widower and 8 interview in Spanish with most patients. There 
the children, two minors at the time, I believe, 9 are some occasions when I'll need to call for 
maybe three were minors at the time, in terms of a 10 help. 
damage component of the case? 11 Q Are there other languages with which you 
A No. 12 have a degree of fluency that even allows you to 
Q And that is not something that you would 13 practice as a physician? 
be involved in as a forensic psychologist? 14 A No. 
A That's correct. 15 Q When you returned to medical school, did 
Q OK. Prior to returning to medical 16 you find that you had the prerequisite backgrounds 
school, did you ever testify as a forensic 17 in the sciences in your work for a Ph.D. to get by 
psychologist? 18 all the preliminary prerequisites? 
A Yes. 19 A No. I had to go back and take a few 
Q In what type of cases? 20 courses again. 
A I recall only two. In one case there was 21 Q Where did you do that? 
a child who had reportedly witnessed a murder. 22 A I did that at that local college in San 
And I was called on to review the child's 23 Antonio. 
deposition in relation to the credibility of that. 24 Q And so when you did that, you were then 
The other case was a child with cancer 25 doing it in anticipation of returning to medical 
4 (Pages 10 to 13) 












1 school? 1 
2 A That's right. 2 
3 Q OK. In the course of your academic 3 
4 career, Doctor, have you done any studies that 4 
5 involved the assessment of patients with pulmonary 5 
6 embolism? 6 
7 A No. 7 
8 Q Do you have any expertise above that of a 8 
9 board certified physician in your specialty in 9 
10 dealing with the issue of pulmonary emboli? 10 
11 A No. 11 
12 Q What type of training did you have as a, 12 
13 perhaps as an intern or as a resident in pulmonary 13 
14 medicine? Any specific training? 14 
15 A I'm not sure what you mean when you say 15 
16 "specific training". Clearly there were numerous 16 
17 times when we worked side by side with 17 
18 specialists, including pulmonologists from most of 18 
19 the -- well, I would say all of the major 19 
20 subspecialties. And throughout residency there 20 
21 were, of course, numerous presentations on 21 
22 relatively common and relatively severe or high 22 
23 acuity kinds of medical problems. 23 
24 So in that sense, I'm sure there were 24 



























direct focus on pulmonary embolus as an issue. 1 
Does that get to the responding question? 2 
Q Currently are you teaching any medical 3 
students or post grads in areas that involve 4 
pulmonary and cardiac medicine? 5 
A Uniquely you mean as opposed to -- 6 
Q Rather uniquely or generally. And then I 7 
would like to have an idea of that degree of 8 
involvement. 9 
A I do not routinely teach any classes on 10 
pulmonary medicine. But to respond fully to 11 
your -- your question, there are two issues -- 12 
there are two settings in which my teaching would 13 
touch on pulmonary medicine generally. 14 
One would be when I was the clerkship 15 
director in Family Medicine, actually developed 16 
the clerkship in family medicine here. And I 17 
developed and taught a section that focuses on 18 
primarily on asthma, bronchitis, pneumonia. And 19 
in my teaching in the clinic, then all of us, like 2 0 
any clinical teacher, were required to point out 21 
to our students issues that come up around 22 
particular patients. 2 3 
So those are the two directions in which 24 




A The -- the section on pulmonary medicine 
in our clerkship is one that I no longer routinely 
teach. I occasionally fill in but I handed that 
off to somebody else now. 
Q And, Doctor, could you give me a little 
better understanding of the level 'of the 
participants in the clerkship? Are they pre-meds 
in a medical school and post-doc? What are they? 
A These are all medical students. And the 
clerkship is, by definition, for the more advanced 
students. That is to say, all clerkships are 
taken after students have finished their basic 
science requirements. So it's third and fourth 
year students. 
Q And these clerkships are clinical 
clerkships, I take it? 
A That's right. 
Q And what is your role with that clerkship 
program? And by that, I'm asking you, does it 
have administrative components? Is it primarily a 
clinical component? Maybe you can give me an 
idea. 
A I am no longer the clerkship director. 
Page 17 t,: 
I've turned that over to somebody else. As the 
director of our Center in Family Medicine, I have 
oversight over that and other courses. But I no 
longer have direct day-to-day interaction with 
that clerkship unless I'm teaching in it or 
reviewing it, together with the clerkship 
director. 
Q So now your role is principally that of a 
director, an administrative role? 
A Yes, that's right. 
Q Now in conjunction with that, Doctor, and 
maybe I'm jumping to conclusions, but it would 
appear to me from some of the presentations listed 
in your CV that you have been very much involved 
in discussing the development of a medical 
education for family practitioners and putting 
together of programs and discussing with your 
colleagues academically how best to train doctors 
in certain areas. Am I reading that into it 
correctly? 
A That is certainly one important part of 
developing and overseeing clerkships. I guess I 
would say there are probably three major 
components. 
One is the development component. 
5 (Pages 14 to 17) 





















































Page 18 Page 20 il 
Another is the assessment of efficacy of the 1 Q You have been disclosed in the written 
teaching. And another is the content itself. 2 materials as a Family Medicine Specialist. Is 
It's not very helpful if you develop something 3 that -- does that mean that you are board 
that has poor content or irrelevant content. 4 certified in Family Practice? 
So -- so focus on the content would be the third 5 A That's right. 
major component 6 Q And when were you last recertified, If 
Q OK. Are there any of the pUblications 7 you recall? 
listed in your CV, a new copy of which is in the 8 A I really have to give an informed guess. 
pile that you provided, which would be directly 9 I believe it would have been in 2004. 
relevant to the facts that are presented in this 10 Q And the reason I asked that, sir, is that 
case? 11 I had an old copy of your CV, and it looked like 
A I don't think so. There's none that 12 there was somewhere in the '90s you were 
leaps to my mind at the moment. 13 recertified. And I was of the impression it's a 
Q Doctor, we have been presented with a 14 ten-year recertification requirement. 
series of disclosure fonns by Mr. Foster and his 15 A It's changed recently to a ten year. It 
co-counsel, some of which have addressed opinions 16 used to be seven year. 
that they expect you to give in this case. Have 17 Q Do you know if you are currently 
you been a participant in preparing the drafts of 18 recertified? 
some of those opinions that were subsequently 19 A I know I'm up to date. 
served on us, if you know? 20 Q OK. 
A Yes, I have. 21 A Because that switch over to the ten-year 
MR. McCOLLUM, JR.: Mark this number 22 option was recent. And is available only if we 
two, please. 23 continue to do a number of CME modules every year 
(Whereupon, LeBaron Exhibit No.2 was 24 which I've been doing. So I know I'm at least on 
marked for identification.} 25 track. 
Page 19 Page 21 
Q BY MR. McCOLLUM, JR.: I've handed you 1 Q Would there be an option you would have 
what has been marked as Exhibit 2, which appears 2 of not recertifying because you are involved less 
to be the expert witness disclosure. Now this was 3 with clinical practice and more with 
a fairly comprehensive disclosure addressing more 4 administrative practice at the academic level? 
individuals than just yourself, as I read it. And 5 A Oh, no. I'm still working in clinic. So 
let me ask you, sir, first, if you have read those 6 I'm still required to be board certified. 
disclosures of witnesses other than yourself? 7 Q I.see and what is the extent of your work 
A Yes. 8 right now as a clinician doing the clinical work? 
Q OK. And what was the purpose of your 9 A I'm 25 percent working in clinic, and I 
reading those sections? 10 share the same amount of call as everybody else. 
A Well, the main purpose is that I see it 11 Q OK. You mean you still have to take 
as part of my responsibility in coming to a well 12 call? 
reasoned and fair conclusion to read as much of 13 A Not only have to take call, I have to 
this material as possible. 14 take the same proportion as somebody who's working 
I think it goes without saying that I'm 15 full time. 
probably not going to read every single word of a 16 Q Now does that cause you any angst as a 
hospital flow sheet unless I think: it has some 17 tenured professor to be treated like that common 
relevance. But certainly any material that I 18 folk? 
think anybody might ask me a question about I feel 19 A No, truly, it's just a part of life. 
like it's my responsibility. 20 Q When you say you have 25 percent 
Q Did reading the disclosures in this 21 clinical, does that involve clinical practice in 
Exhibit 2, individuals other than yourself, in any 22 which you are supervising other people in the 
way change your own impressions or opinions of the 23 actual treatment of patients, or is this rather 
case? 24 the patients that you treat independently as a --
A No. 25 as a physician? . 
6 (Pages 18 to 21) 















1 A It's a combination of both. 
2 Q Do you know how much is which? 
3 A I would guess that I'm -- that I'm 
4 supervising trainees. Probably 70 or 80 percent 
5 the time I'm in clinic. 
6 Q Does that mean when you are in the 
7 clinical setting, you have other people that are 
8 interacting with the patient either together with 
9 you or under your direction so they can run things 
10 by you? 
11 A I'm not sure. Could you restate that? 
12 Q Yeah. Let me ask the more open-ended 
13 question. Your voice is getting better, by the 
14 way. 
15 Could you tell me with respect to the 
16 70-80 percent of those individuals, of times in 
17 which you have someone working with the patient 
18 with you, exactly what your role is versus the 
19 role of the other person involved? 
20 A Well, in every case I'm always the 
21 attending physician. 
22 Q OK. 
23 A I'm the one who is responsible. So if, 

























Page 24 i 
occasionally, does occasionally ask me to consult 
on a patient, which is not unusual in the clinic. 
We often ask each other to consult. 
Q And would that be a consultation 3 
requested because of your special expertise in an II 
area? 
A No. It's -- it's typically because a 
colleague has a particular situation and they're 
just having trouble thinking through the problem. 
It may be a rash. It may be a particular 
presentation. And they will come to me or another 
colleague and say, liDo you have time to come and 
just look at this patient, think about it for a . 
minute with me and give me some advice?" 
Q When you use the term "colleague", are 
you referring to somebody who has similar training 
and background as you, or similar focus as you? 
A Yes. In every case I'm referring to 
another family physician or internist. Because in 
our clinic we have family physicians and 
internists. 
Q Then how many of those individuals are in 
the clinic out of which you --
A Howmany? 



























what the timing is, I'm the one who's responsible 
for confirming the history and the physical and 
the diagnosis and the plan on every patient. 
Q And so would you then on those patients 
sign off on the diagnosis and those other matters 
that you mentioned? 
A Oh, absolutely. Because I'm the 
attending of record. 
Q OK. And would there also be a place 
where the individual who's reporting to you would 
sign off on his or her recommendations? 
A On occasion, yes. If it's a resident, 
then they would be expected to sign the record. 
If it's a medical student, then they're not 
expected to sign off on it. 
Q And would you know of that 70-80 percent 
of the time, how much of the time you're dealing 
with residents as distinguished from medical 
students? 
A It would be a minority of this percentage 
when it's a resident. 
I should add in one more situation that 
I had forgotten. 
Q OK. 



























Page 25 . 
internists? 
A Oh, you're asking the proportion? You're 
asking the proportion of internist and family 
physicians? 
Q Yes. 
A My recollection is it's -- I think it's 
always a few more family physicians compared to 
internists. 
Q And then the total number of physicians 
out of that plan? 
A At any given time, I believe -- I believe 
we usually have our own, around eight people in 
the clinic at any time. 
Q Is that a clinic affiliated with Stanford 
University? 
A Oh, "affiliated" is the -- is not the 
word it is. 
Q Is owned by Stanford? 
A Yes. 
Q This is all in-house with the university? 
A Yes. Physically it is separate from the 
hospital. It's -- it's four blocks --
Q OK. 
A -- distant from here. But it is a clinic 
owned by the university. 
7 (Pages 22 to 25) 





















































Page 26 Page 28 ~ 
Q Then all of your clinical practice, more 1 A The nature meaning? 
or less your academic practice is as an employee 2 Q In the sense that, let's do it this way. 
of Stanford? 3 This is a medical malpractice case. Has medical 
A That's right. 4 malpractice cases been the primary types of cases 
Q Let me digress now to that aspect of your 5 in which you've been involved? 
practice which may not be related to your job as a 6 A In every case. 
professor and clinical supervisor. And I would -- 7 Q In every case? 
I would note that you have been involved in at 8 A Yes. 
least four cases mentioned on my copy of the CV 9 Q Except for those perhaps in which you 
and maybe more. 10 were testifYing on behalf of the patient or even 
Are those cases that are -- that you 11 in those? 
have done separate and apart from your work as an 12 A Those were medical malpractice cases as 
employee of Stanford? 13 well, as far as --
A Yes. They are, as long as -- as long as 14 Q Even the muffler case? 
they are not Stanford patients. In other words, 15 A Yes. Yes, that was. Yeah. 
if I am called on to provide some kind of 16 Q OK. In those cases, have you any idea --
consultation on a patient seen in a Stanford 17 A I'm sorry. I'm sorry. No, no, no, no. I 
Clinic, then that would be different. But 18 misspoke. You're absolutely right. That was a 
these -- 19 case where this patient was suing a muffler 
Q For example, one of the cases in 2007 it 20 company. That's right. 
looks like Claugton versus Michael, 21 Q Is that a singular exception to the 
C-l-a-u-g-t-o-n, versus Michael's Mufflers. 22 general rule? 
And apparently that is a piece of 23 A I think so. 
litigation in which you testified as a treating 24 Q OK. 
Qh:ysician. 25 A I think so. Certainl:y the vast majori!y 
Page 27 Page 29 
A That's right. 1 of medical malpractice. 
Q And that was because the patient was a 2 Q And in those cases, Doctor, do you have a 
patient of the University's clinic? 3 general idea as to the number of times you 
A That's right. 4 testified on behalf of the patient or plaintiff 
Q Now the other three listed in the copy of 5 versus the defendant or physician or the 
the CV I had, two in 2006 and one in 2004, appear 6 health-care provider? 
to be forensic matters, not involving your 7 A That's easier for me, since every time I 
Stanford patients. 8 have a deposition, somebody asks me that. And 
A That's correct. 9 that's why I don't think it's ever exactly 50/50, 
Q And one of those, it appears to be is a 10 it's very close. Every time I checked it it's 
matter in Boise, Idaho. 11 been 45165 or 48/52, or something like that. 
A That's true. 12 Q Ok. In those cases have you generally 
Q That was the flrst one dated 2004. Is 13 testified either in support of or against 
that because you were asked to provide a list of 14 individuals who have also been family practice 
those that you have done in the last four years? 15 physicians? 
A I believe that was the request. 16 A As far as I remember, every case involved 
Q Could you -- do you have any idea the 17 a family -- family practice physician. There may 
number of forensic appearances by deposition or 18 have been additional people, whether a P A or an 
trial you have had in the last decade? 19 internist or an emergency medicine physician or 
A Somewhere in the neighborhood of 16, 18. 20 whatever. 
Q Between one and two a year? 21 But as far as I recall, every case was 
A That's probably a fair estimate. It may 22 asking me to focus on the conduct primarily of a 
be slightly less. As an average. 23 family medicine physician. 
Q And what is the nature of the cases that 24 Q In any of those cases, have you also been 
you've usually been asked to be involved in? 25 requested to testifY against physicians who have 
8 (Pages 26 to 29) 



































































other specialty training not in the area of family 1 
practice? 2 
A I'm not sure. I'm not sure how to answer 3 
that because I've been asked my opinion. I've not 4 
been retained specifically for the purposes of 5 
testifying against other people of other 6 
specialties, to the best of my recollection. But 7 
in the course of giving testimony about a family 8 
physician's conduct, one way or other I've 9 
certainly been asked, do I have opinions about 10 
other people involved. 11 
Q And again, to digress a bit, Mr. Dance 12 
will probably cover it more. Do you differentiate 13 
between the education and background and training 14 
and experience of a family pmctice physician as 15 
distinguished from an emergency room physician? 16 
A Meaning do I see them as different 1 7 
training? 18 
Q Do you see them differently? 19 
A Oh, certainly. Urn-hum, yes. 20 
Q And do you see them differently with 21 
respect to any obligation that you believe would 22 
be imposed upon them by the standard of care in 23 
this particular case? 24 
A The best I can answer that is yes and no. 25 
Page 31 
Meaning yes in some respects, and no in other 
respects. You know. there are -- there are some 
basic responsibilities that every physician has. 
I should say every patient who takes on the care 
of a patient regardless of specialty, there's some 
basic responsibility. 
But at the same time, obviously people 
with different training are called on to do 
different things and are responsible for that. 
MR. FOSTER: So that the record is 
clear, I think you misspoke. I think you said 
"every patient that takes on the responsibility of 
a patient". 
I think you meant to say every "doctor" 
that takes on the responsibility of a patient. 
THE WITNESS: Thank you. I misspoke. 
MR. FOSTER: You see, I'm paying 
attention. . 
THE WITNESS: Thank goodness. 
MR. McCOLLUM, JR.: I just want to test 
Byron to make sure you're listening. 
Q BY MR. McCOLLUM, JR.: In the exhibit 
that you have in front of you, two, on page 10 it 
looks like, the subject matter of your testimony 
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looks like page 13, two-thirds of the way down. 
First, with respect toward the latter 
part of page 13, you have listed your deposition 
charges of$600 an hour. And I hope you're 
keeping track so I can make sure Mr. Foster can 
make sure that I compensate you for your time, 
sir. 
MR. BRASSEY: It's 500. 
MR. DANCE: No, 600. 
MR. BRASSEY: Never mind. Sorry, I'm 
reading the wrong one. For once, Joe, you're 
right. 
MR. BRASSEY: I'll keep speaking up here 
as we go along. 
THE WITNESS: There's an error. 
MR. FOSTER: Oh, yeah, we changed that. 
THE WITNESS: I just want to point out 
an error. It says, file review, $50 an hour. 
It's not 50, it's 500 an hour. 
MR. McCOLLUM, JR.: Oh, yeah. You don't 
want to let Mr. Foster off at too Iowa rate for 
your expertise. 
MR. FOSTER: You're stuck with the typo. 
I always do that. 
THE WITNESS: He changed that to see if 
Page 33 
I would catch it. 
MR. FOSTER: When this is filed, you're 
still good. 
Q BY MR. McCOLLUM, JR.: With respect to 
the methodology of coming up with those rates, is 
Stanford University involved in any way, shape or 
form in determining the compensation to be paid 
for outside activities of its professional staff? 
A No. 
Q Do you have to turn this over to Stanford 
in any way, shape or form? 
A No. 
Q This is stuff you have done outside of 
your professional obligations here? 
A Yes. 
Q And you're allowed to do that? 
A Yes. 
Q Turning back to page 10, the initial part 
of this report. 
Now it's my understanding, sir, that 
this particular report, which is dated at the back 
you'll see by Mr. Foster, January 15, 2008, was 
prepared prior to the time that he had had the 
opportunity to take the deposition of my client, 
Dr. Coonrod. 
9 (Pages 30 to 33) 
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1 And as a result, can you tell me with 1 syncope, and by the end of May had been evaluated' 
2 respect to this time in January before reviewing 2 in one way or another for all of those. And also 
3 Dr. Coonrod's deposition, if you had come to any 3 for anemia I should add. And at that point in 
4 conclusions with respect to his compliance or 4 time the --
5 noncompliance with the standard of care by virtue 5 Q By that point in time, by the end of May? 
6 of your review of his medical records. 6 A Yes, by the end of May. The work-up in 
7 A I did -- I did have some -- I did have 7 my opinion was clearly a partial -- a partial 
8 some preliminary conclusions based on reading 8 work-up. That is to say, there was a failure to 
9 through the medical record. 9 adequately and completely think through the 
10 Q OK. And are you -- are you able now 10 differential diagnosis, taking into account 
11 either by reference to your notes or by your 11 those -- those potential clinical problems which 
12 recollection or by reference to Exhibit 2, to tell 12 would be the more likely and/or the most deadly. 
13 me what your preliminary conclusions were 13 Q OK. Would you agree with me that the 
14 concerning my client, Dr. Coonrod's involvement in 14 record reflects first abnormal EKG was at the 
15 the care. And as you will recall, he did see the 15 offices of May 27th? 
16 patient on more than one occasion as a treating 16 A May 27th. 
17 physician. 1 7 Q And I'm not trying to play tricks, 
18 A Yes. To be clear, you're asking me what 18 Doctor. Let me just ask you to assume it was 
19 my general conclusion was based on reading the 19 indeed on the May 27th visit. 
20 record? 20 A Fair enough. 
21 Q What your general impressions were 21 Q If you would assume that. And that Dr. 
22 following review of the records, but before you 22 Coonrod then sent the patient to the hospital to 
23 had access to his deposition testimony; that is, . 23 the emergency room. 
24 what your impressions were as of mid-January, 200~ 24 A Fair enough. I've always had to assume 
25 as reflected in Exhibit 2 before YOu.:...-______ ---lF2..;;;5_...:a:::n::....=vtthin=·::<12:::>...:::tha==..t.<..=.. Ycou::: :..;re=.J:~p:.::.lr.:::.:es:.:e=n=t.....;I::::f..J.;::; yco..::u""'a:=;sk=m;::;:e'--___ u 
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1 And the reason I ask that, sir, is that 1 
2 it would appear that much of the substance of your 2 
3 opinions commencing on page 11 and going through 3 
4 page 13 appear to address defendants in the case 4 
5 other than Dr. Coonrod. 5 
6 A That's correct. 6 
7 Q And so I'm going back and saying, well, 7 
8 now let's see if you had any opinions upon 8 
9 reviewing the records addressing Dr. Coonrod's 9 
10 involvement. 10 
11 A OK. I understand. Fair enough. 11 
12 MR. FOSTER: I'm going to object to the 12 
13 form. But go ahead and answer. 13 
14 THE WITNESS: I'll take a look at my 14 
15 notes, too. 15 
16 Q BY MR. McCOLLUM, JR.: Sure. Please do. 16 
17 A So I can give as accurate a 17 
18 representation as possible of what my thinking was 18 
1 9 at that time. 19 
20 The best I can recall my general 20 
21 conclusion at that time is that I was very 21 
22 concerned and critical of Dr. Coonrod for having a 22 
23 patient who had come back repeatedly to be seen 23 
24 for symptoms that included at various times 24 
25 tachycardia, shortness of breath, chest pain, 25 
Page 37 
directly do I remember events on a specific time, 
I'll need to refer to the record. 
Q Fine. 
A But--
Q In deference to you, I don't want to put 
you on the spot. 
A Certainly. 
Q But the records will reflect, I accept 
that, indeed it was during his examination of May 
27th that he -- that he discovered that the 
abnonnal EKG occurred. 
And the question I'm asking you, sir, is 
you said that he did a -- I think you described an 
incomplete or partial examination. Were you 
referring to the May 27 examination in which he 
appeared, according to the records, to send the 
patient directly to the hospital during the 
examination? 
MR. FOSTER: Object to the form. Go 
ahead. 
THE WITNESS: When I -- when I say the 
end of May, I realize from your question that I 
could be more explicit. I'm referring both to 
this visit on May 27th and I'm also referring to 
the fact that at that time, at the end of May, 
10 (Pages 34 to 37) 




























there was still what, four more days in the end of 1 
~ay. 2 
There was ample opportunity to follow 3 
through on that work-up and to continue working 4 
through a differential diagnosis, which as I 5 
pointed out, was begun but not finished. 6 
Q BY MR. ~cCOLLUM, JR.: OK. But as of the 7 
~ay 27 visit, are you critical from the standard 8 
of care perspective that Dr. Coonrod elected to 9 
send the patient to the hospital? 10 
A Critical of that decision per se? No, 11 
I'm not. 12 
Q And that was predicated, I'll represent 13 
to you, on the abnormal EKG having been found 14 
during the course of the visit. 15 
A I'm not at all critical of his decision 16 
to send the patient to the hospital. 17 
Q But now again, prior to the time -- 18 
MR. BRASSEY: I'm sorry, Doctor, I 19 
didn't hear that last thing. You're not critical? 20 
THE WITNESS: I am not critical of Dr. 21 
Coonrod's decision to send the patient to the 22 
hospital. 23 
MR. BRASSEY: Thank you. I apologize. 24 
THE WITNESS: Sure. 25 
Page 39 
1 Q BY ~R. ~cCOLLUM, JR.: What I hear you 1 
2 saying, Doctor, at least inferentially, that 2 
3 because Dr. Coonrod had another opportunity on, I 3 
4 think it was ~ay 30th, when the patient came back 4 
5 to him to examine the patient, you believe that 5 
6 there were things that he ought to have done at 6 
7 that time which he may have failed to do, in your 7 
8 opinion, and therefore not complied with the 8 
9 applicable standard of care; is that correct? 9 
10 A That perfectly characterizes my opinion. 10 
11 I would also add that I'm critical of what he did 11 
12 on the 27th, or what he failed to do, I should 12 
13 say. 13 
14 Q OK. 14 
15 A And what he failed to do every day 15 
16 subsequent to that. In other words, the fact that 16 
17 I send somebody to a hospital or another doctor 17 
18 does not relieve me of the responsibility to keep 18 
19 thinking and to keep working on the differential 19 
20 diagnosis. 20 
21 Q OK. I think maybe we can go to another 21 
22 exhibit just to put it all in front of you, 22 
23 Doctor. 23 
24 A Sir, while you're thinking of that. 24 
25 having finished this -- 2 5 
Q Would you like to take a break? 
A Whenever it's convenient. 
Q Why don't we do that now? 
A Sure. 
Page 
(Whereupon, a recess was taken from 9:41 
a.m. to 9:49 a.m.) 
(Whereupon, LeBaron Exhibit 3 was marked 
for identification.) 
~R. McCOLLUM, JR.: We've got Exhibit 3 
marked. 
And that is the Plaintiffs' Fourth 
Supplemental Expert Disclosure. 
Q BY MR. ~cCOLLUM, JR.: And I think if you ' 
would tum to that on page 2, I guess, it appears 
to have disclosure related to post deposition of 
Coonrod review by you; is that correct? 
A I believe that's correct. 
Q OK. Now in the stack of materials I 
looked at before the deposition there are copies 
of a -- a third disclosure by Mr. Foster that did 
not pertain to any of your opinions that you might 
have in the case. Did you also read that? 
A I assume I probably did. 
Q OK. And then on this fourth disclosure 
that appears to be -- well, first let me strike 
Page 41 
that. 
On the third disclosure, which I have 
not given to you for an exhibit, there was some 
supplemental witness disclosure opinions of Dr. 
Blaylock. Don't appear to address you. Did you 
read that also? 
A I'm sure I must have. 
Q And then the fourth disclosure, which is 
currently Exhibit 3 to your deposition, and if you 
look at page 2 in the last paragraph toward the 
bottom, it references -- reference is made to Dr. 
Coonrod admits in his deposition that one time or 
another while caring for Mrs. Aguilar she 
exhibited and elicited symptoms. Is that 
something that initially was written by Mr. Foster 
and then that you reviewed? 
A My recollection of the process was as 
follows: Mr. Foster asked me to layout my 
opinions. He stopped me on three or four 
occasions so he CQuid catch up because he was 
taking notes. 
My recollection is that when I was done, 
I asked him to read back to me what he had taken 
down, and I corrected and added to, and you know 
made sure that it was as good a representation as 
11 (Pages 38 to 41) 
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1 possible. 1 A I'm really sorry. I'll give you my best 
2 He then said he would write it up and 2 shot at answering the question. I really don't 
3 send it to me, which he did. He then had it typed 3 think I understand it. But you can let me know. 
4 up in his office. Sent it to me. As well as I 4 When a -- when a family physician 
l 
5 can tell, this represented my statement to him. 5 obtains an EKG in the context of taking care of a 
6 Q OK. 6 patient and the interpretation of the EKG is 
7 MR. FOSTER: I want you to know I typed 7 abnormal, that is a significant, a significant 
8 it up myself. 8 issue. It's -- it's -- it's a fmding that needs 
9 Q BY MR. McCOLLUM, JR.: Do you recall in 9 to be incorporated into the differential diagnosis 
10 reviewing the records, Dr. LeBaron, that 10 of what the ongoing problem is. It needs to be 
11 Mrs. Aguilar had had a prior normal EKG during the 11 thought about and needs to be addressed. 
12 course of her treatment at the Primary Health 12 That's the best I can say. I'm not sure 
13 Center prior to the May 27 EKG? 13 if I have answered your question. 
14 A I'd have to go back through the records 14 Q On page -- first, generally is it fair to 
15 to recall. I recall a Holter, H-o-I-t-e-r, 15 say in review of the process that you described 
16 monitor that she was referred for much earlier in 16 you and Mr. Foster went through in preparing 
17 the year, around February. 17 your -- your written opinions that Exhibit 3, 
18 I would have to review the record to be 18 there are four supplemental disclosures from page 
19 clear about that. 19 2 through page, toward the bottom of page 6, 
20 Q Would you agree that a family physician 20 fairly represents the opinions that you have with 
21 encountering an abnormal EKG during the course of 21 respect to those topics addressed and in 
22 an evaluation is a significant event? 22 particular with respect to Dr. Coonrod's care? 
23 A I'm sorry, could you say that again? 23 A Just to be clear, you're asking if this 
24 Q Yeah. Would you agree that a family 24 represents my opinions --




























abnormal EKG during an office visit is a 
significant event? 
A Sorry, I don't understand the question. 
Q OK. I'm referring to the -- by a --
maybe I'm asking -- let me ask it in a 
hypothetical sense. Assume a family practice 
physician evaluating an ongoing patient for whom 
he has prior, previously made some other referrals 
and is trying to evaluate the symptoms. And then 
in seeing the patient in the office, has an EKG 
done and it's abnormal. 
How would you characterize the 
significance of encountering an abnormal EKG for 
the first time for a family practice physician? 
A I don't mean to be obtuse, but I'm not 
sure what You're asking about. How I would 
characterize this? Are you asking do I think 
that's significant? 
Q I'm asking you from the perspective of a 
family practice physician. Given the fact that 
your expertise in this case has been requested as 
a standard of care reviewer, how do you 
characterize the -- the family practice 
physician's encountering an abnormal EKG in the 



























A -- fairly? 
Yes. Yes. 
Q On page 3 about mid level, you start out 
a sentence, "To comply with the standard of care 
applicable to a family physician, Dr. Coonrod 
should have, by the time Mrs. Aguilar's visit to 
his office on May 30, 2003, begun a process of 
thinking and testing to rule out a pulmonary cause 
for the signs and symptoms presented by 
Mrs. Aguilar during her office visits." 
Is that a good summary of where you come 
down in evaluating Dr. Coonrod's alleged failure 
to comply with the standard of care? 
MR. FOSTER: Except you left out a word 
but --
THE WITNESS: You left out the word 
"ongoing". 
MR. McCOLLUM, JR.: Oh. 
THE WITNESS: Yes. 
Q BY MR. McCOLLUM, JR.: I certainly didn't 
mean to. 
A That's OK. Yes, I think that's a good 
summary. 
Q And from what you said just a moment ago 
and a comment you made before we took a break, I 
12 (Pages 42 to 45) 




















































Page 46 Page 48 
had the impression that you're looking at care on 1 not a D-dimer would -- would most likely have been 
a continuum from a certain point in time in which 2 positive. 
your senses are tweaked by something that you 3 Q BY MR. McCOLLUM, JR.: Now have you an . 
don't fully understand until such time as you 4 opinion as to whether the D-dimer may have been 
reach a resolution of what that is and what caused 5 positive for more than one reason on May 27th? 
it? 6 A It's my -- my understanding that it's 
A I think that's a good summary. 7 unlikely that it would have been false positive as 
Q Let me represent to you, Doctor, and I'm 8 some people have speculated. 
going back to the initial visit that Dr. Coonrod 9 Q Have you any expertise to evaluate 
had with Mrs. Aguilar back in April, I think it 10 whether bleeding incidental to an endoscopy by 
was the 28th, of '03. 11 taking biopsies would or would not trigger 
Based upon that, have you any criticism 12 positivity in a D-dimer? 
of his making a referral as of that day or the 13 A Are you asking whether I have training 
next to Dr. Gibson, a gastroenterologist? 14 and expertise beyond my training as a family. 
A Am I critical of that referral? 15 Q Yes, any expertise on which you felt you 
Q Yes. 16 could rely on your training in coming to that 
A No. 17 conclusion? 
Q And are you willing to accept that in 18 A I certainly have no training in that area 
making a referral to a gastroenterologist that 19 beyond my training and expertise as a family 
perhaps Dr. Coonrod did not have control over the 20 physician, which represents my past experience. 
timing of when an appointment may be made or when 21 Does that answer your question? 
a recommendation would be forthcoming from the 22 Q Yes. Yes, sir. 
consultant? 23 A OK. 
A I would assume that he had little control 24 Q And then the question would be, have you 
over that. 25 any opinions that you would be prepared to give in 
Page 47 Page 49 
Q You would assume that he did have 1 this case with respect to whether or not a D-dimer 
control? 2 would be positive following an endoscopy in which 
A I would assume that he had little control 3 biopsies were taken of the small intestine? 
over that. 4 A My experience is that it's unlikely, that 
Q Thank you. 5 it's not a common occurrence. 
A Whether he had some control or not, 6 Q Have you any experience to lead you to 
actually is not a major criticism, nor concern 7 believe that a D-dimer would have been positive 
that I have. 8 following a cardiac catheterization? 
Q I take it, sir, that you would have 9 A My experience is that it's less common 
preferred in reviewing Dr. Coonrod's records and 10 than -- than common. I didn't put that quite 
reading his deposition, for him to have said that 11 right. That it's not a common occurrence. 
he did a D-dimer, which he did not? 12 Q Would you anticipate testifying on those 
MR. FOSTER: Object to the form. 13 issues at trial? 
THE WITNESS: Yes. It's an unusual way, 14 A Well, certainly my understanding is that 
put it I would preferred that he did one, not said 15 my testimony here is -- represents whatever 
that he did one. But I understand what you mean. 16 opinions I have that I will put forth at trial. 
Yes, I agree. 17 Otherwise, I would not put them forth. 
Q BY MR. McCOLLUM, JR.: And what -- what 18 Q Doctor, you mentioned that you would 
would a D-dimer show as you view the records had 19 expect to be asked certain questions concerning 
one been done, let's say on March 27, if you have 20 causation in this case. Can you tell me the scope 
an opinion? 21 of your causation testimony as you understand it 
MR. FOSTER: March 27th. 22 to be for this trial? 
MR. McCOLLUM, JR.: Excuse me, on May 23 MR. FOSTER: I'm going to object to the 
27th. 24 form. But go ahead. 
THE WITNESS: I think more likely than 25 THE WITNESS: My opinion is that --
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Page 50 Page 52 a 
excuse me, let me be clear. Are you asking 1 A I should be clear, most likely I would 
specifically as it relates to Dr. Coonrod? 2 not have initiated the treatment. I would have 
Q BY MR. McCOLLUM, JR.: That's a good 3 sent this patient from my clinic as an emergency 
question. If -- if you could do that with respect 4 patient by ambulance to emergency room with --
to Dr. Coonrod as differentiated from the other 5 with my concerns expressed. 
defendants I would like you to do that now. 6 But -- but I should point out that we're 
A Certainly. 7 mixing -- we're mixing hypotheticals here because 
Q And then, otherwise, I would ask you more 8 the tests that we're talking about are primarily 
broadly. But let's first take the specific 9 not -- not uniquely, but primarily done in the 
question as to Dr. Coonrod. 10 emergency room, more commonly done in the 
A Certainly. Well, most of my attention 11 emergency room. 
falls on Dr. Coonrod partly because he's a family 12 However, if -- if this patient had come 
physician working in a similar setting to myself. 13 in to see me on the fourth and I had at hand a 
And partly because he had mUltiple opportunities 14 positive D-dimer, the result would have been the 
to see the patient, multiple opportunities to 15 same for me. I would have sent the patient by 
work -- work through a differential diagnosis. 16 ambulance to the emergency room. It would have 
So within that context it is my opinion 17 been inappropriate to try to offer care to this 
that his failure to adequately and appropriately 18 patient on June 4th in my office. Or in my 
work through a differential diagnosis results in a 19 opinion any other family physician's office. 
failure to diagnose a pUlmonary embolus. 20 Q OK.. Do you have an opinion as to whether 
In other words, it's my opinion that a 21 or not the patienfs encounter with the medical 
pulmonary embolus could have and would have been 22 establishment in the form of Dr. Gibson's June 3 
diagnosed intime to save Mrs. Aguilar's life more 23 endoscopy the day preceding her death had any 
likely than not. And his failure to carry through 24 adverse impact on the evolution or development of 
with those responsibilities contributed 25 pulmonary emboli or a full embolus? 
Page 51 Page 53 
significantly to her death. 1 A I doubt very much that it contributed or 
Q Do you have an opinion, Dr. LeBaron, as 2 was a significant factor, given her history of 
to whether or not had Dr. Coonrod followed through 3 what would appear to be multiple pulmonary emboli 
as you believe he should have in doing further 4 previously. This was not something that just came 
testing on the -- on the day he saw the patient on 5 on suddenly at the last minute. 
June 4 of 2003 in the afternoon, that -- that his 6 Q And on what do you rely in the clinical 
actions would in any way have prevented her death 7 record for your impression or conclusion that she 
later that evening? 8 had experienced multiple pulmonary emboli 
A I believe there's a -- I believe there's 9 previously? 
a chance it could have prevented her death. And 10 A I think it's highly likely that she was 
based on my past experience, I think more likely 11 having pUlmonary emboli previously based on the --
than not, her death could have been prevented if 12 looking at the total record. Most notably looking 
his actions, even at that late date had been 13 at the medical record and the history obtained 
different. 14 both by the physicians and the emergency medical 
Q OK. What is the basis of your opinion 15 personnel at the time she was brought in later on. 
that even action at that time, on the day of her 16 But even before the episodic episodes 
ultimate death, would have resulted in avoiding 17 when she was brought in by ambulance, there 
the tragedy of that evening? 18 appears to have been ample history of chest pain, 
A The basis of that is what I referred to 19 difficulty breathing, shortness of breath, that 
which is my past experience having -- having seen 20 this would raise pUlmonary emboli to a relatively 
patients with -- with very large pulmonary emboli 21 high level of likelihood. 
who were able to be saved even at the last minute. 22 Q Now you do realize, do you not, that 
Q OK. And the course of treatment you 23 apparently the cause of death was a pulmonary 
would have implemented for that potential of 24 embolus saddle type? 
saving the patient's life is what? 25 A Yes. 
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Page 54 Page 56 I 
Q Let me revert back to a line of questions 1 heavy going back. 
I earlier had. 2 MR. BRASSEY: I refuse to accept any 
With respect to the cases that you 3 more exhibits, McCollum. 
previously testified in, do you recall what was 4 Q BY MR. McCOLLUM, JR.: What you have in 
the type of case you testified in in Boise, Idaho 5 front of you, Doctor, is a document Mr. Foster 
on April 23 of2004? 6 served on us, I think signed on April the 10th or 
A All I remember is there was an alleged 7 11th of this year, that appears to refer to a 
failure to diagnose. For the life of me, I can't 8 conversation that you had with another individual. 
remember now what the -- what the specific 9 Do you recall that conversation? 
allegations were. 10 A Yes. 
Q Do you know what the outcome ofthat 11 Q Prior to the telephone conversation of 
trial was? 12 April 2, 2008, did you know Dr. Michael Roach? 
A The fmding was in favor of the 13 A No. 
defendant. 14 Q How did you come to have that 
Q Other than that experience in Idaho on 15 conversation? 
that date. have you at other times been in Idaho? 16 A Mr. Foster introduced me to him by 
A Been in Idaho? 17 telephone. 
Q Yes. 18 Q Did Mr. Foster remain on the line during 
A Oh, numerous times. 19 the course of that conversation? 
Q Have you been there in any -- in the 20 A Yes. he did. 
context of your professional medical activities 21 Q So were there any other people on the 
other than this testimony? 22 line to your knowledge besides Dr. Roach. yourself 
A No. 23 and Mr. Foster? 
Q And I assume that you are not licensed in 24 A Not to my recollection. 
Idaho? 25 MR. FOSTER: Besides Dick Chaney? 
Page 55 Page 57 
A That's right. 1 THE WITNESS, no I don't think there was 
Q you are licensed in California? 2 anyone else on the line. 
A Yes. 3 MR. McCOLLUM, JR.: Dr. Blaylock. 
Q Are you still licensed in Texas? 4 Q BY MR. McCOLLUM. JR.: For how long did 
A No. s you discuss issues with Mr. -- I mean with 
Q Are you licensed in the Upper Great Lakes 6 Dr. Roach. 
Region where you did your other training? 7 There's reference to a lengthy 
A No. 8 discussion in the affidavit and I don't know how 
Q Are you stiIllicensed currently as a 9 long lengthy is in the perspective of a physician 
professional psychologist? 10 that may have to see patients with some degree of 
A No. 11 rapidity. 
Q Neither in California nor anywhere else? 12 A Yes, I do have some recollection, because 
A Nowhere. 13 I was expecting, it was first thing in the morning 
Q And when did you last let that licensure 14 and I was expecting a 30-minute discussion at 
lapse? 15 most. 
A Which one? 16 And it turned out to be about 50 
Q As a professional psychologist? 17 minutes. So, yeah. 
A It was probably during or shortly after I 18 Q Kept patients waiting, huh? 
finished medical school. 19 A It worked out OK. It was fine. 
Q One further area of testimony that is 20 Q Do you have a recollection now of what 
brought out by what I'll mark as Exhibit 4. I 21 Dr. Roach's background was? 
think you have three in front of you. 22 A Other than -- other than family medicine? 
(Whereupon, LeBaron Exhibit 4 was marked 23 Q Yes, sir. 
for identification.) 24 A I recall him being a family physician 
MR.FOSTER: I want my briefcase to be 25 but -- . 
15 (Pages 54 to 57) 




































Q Did you receive anything in writing with 1 
respect to his background or experience or 2 
training? 3 
A Not that I recall. 4 
Q And were you of the belief he practiced 5 
medicine in Idaho during the year 2003? 6 
A Yes, that was my understanding. 7 
Q Does this Exhibit Number 4 as you've read 8 
the disclosure, accurately set forth the status of 9 
your discussion and impressions following that 10 
conversation? 11 
A Generally, yes. It's a very abbreviated 12 
summary. 13 
Q OK. Were there aspects of your 14 
previously formed impressions concerning Dr. 15 
Coonrod's care that you felt were modified in any 16 
way by your discussions with Dr. Roach? 17 
A No. 18 
Q Have you had any discussions about this 19 
case with any of the other disclosed experts for 20 
the plaintiffs whose summaries you have read in 21 
these various supplemental disclosures? 22 
A No. 23 
Q In your top page there, there is a 24 
reference to an April 26 '03, West Valley Medical 25 
Page 59 
1 Center visit and the line is blank. Why is that? 1 
2 2 MR. BRASSEY: I'm sorry, Joe, where is 
Do you recall reviewing records of 
Dr. Blahd? 
Page 
A Yes. I don't remember the details but -. 
Q OK. And then with respect to the April 
28 visit of '03 that's the first visit by Dr. 
Coonrod? 
A Yes. 
Q And that was on referral from 
Dr. Atup-Levitt and follow-up to the West Valley 
Medical Center Emergency Room visit. 
Do you recall that? 
A That's my understanding also. 
MR. McCOLLUM, JR.: I don't believe, 
sir, I have any more questions right now. Thank I 
you for your time. . 
THE WITNESS: You're welcome. ' 
MR. McCOLLUM, JR.: I think right after I 
we get through the deposition we may mark some 0 . 
these exhibits, some of this pile as an exhibit. 
But I want to exclude the depositions and then 
we'll probably exclude, we'll probably exclude 
some of the pleadings that we have otherwise 
marked. 
But we can do that when we get through I 
theguestioning. Page 61 I 
3 that? 3 EXAMINATION 
4 MR. McCOLLUM, JR.: This is a 
5 handwritten note. 
6 MR. BRASSEY: Oh, sorry. 
7 THE WIlNESS: I would have to look at it 
8 to tell you for sure. But my recollection is as 
9 I'm thinking about this now, I believe that was 
10 a--
II Q BY MR. McCOLLUM, JR.: An ER visit? 
12 A An ER visit, which was -- it was either 
13 related to anemia or related to this, I think it 
14 was related to the anemia. Anyway, I remember 
15 reading that and thinking that that was not a 
16 visit that figured into my opinions. I wanted to 
17 keep track of chronology, that it wasn't something 
18 I needed to recall. 
19 Q The reason I asked that is that at the 
20 visit just preceding it on your list, the April 
21 23, '03 visit was to another primary health 
22 doctor, a Dr. Atup-Levitt, for a walk-in visit, 
23 followed by three days later an emergency room 
24 visit at West Valley Medical Center that Dr. Blahd 
25 was involved in. 
4 
5 BY MR. DANCE: 
6 Q Doctor, my name is Gary Dance and I'm 
7 here representing Dr. Newman. 
8 And I'm going to ask you some of the 
9 questions which relate to Exhibit 2 which you have 
10 before you there. It's been made an exhibit here. 
11 Which as I understand it, was largely the --
12 beginning at page, let me see. Let me find the 
13 page. Page ten, where you spent -- well, maybe --
14 yeah, at page ten where you spent most ofthe time 
15 with your opinion on Dr. Newman, and then 
16 following him, Dr. Long; is that correct? 
17 MR. FOSTER: Counsel, I don't think he 
18 talked about Dr. Long. 
19 MR. LYNCH: Yeah, I'm going to interpose 
20 an objection. 
21 MR. DANCE: Well then I would correct 
22 the record and not say anything about Dr. Long. I 
23 thought it was mentioned on page 15 but maybe 
24 that's another physician. 
25 MR. FOSTER: Yeah. 
16 (Pages 58 to 61) 
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1 Q BY MR. DANCE: OK. Doctor, so that we 1 we may all have opinions on a number of subjects. 
2 begin and I understand your knowledge and 2 A Yeah. 
3 background here. We've just brought up 3 Q But the point is, you do not intend to 
4 deposition, Exhibit 5 that related to -- well, it 4 testifY if Dr. Newman was functioning as an 
5 was the 5th supplemental expert witness report, 5 emergency room physician on the only time he 
6 but it's really tecImical1y, I think Exhibit 4, is 6 visited this patient. 
7 it not? This last one on your conversation with 7 You do not profess expertise in the 
8 Dr. Roach? 8 subject of emergency room physician and the 
9 A Yes. 9 standards applicable on that visit in Idaho to Dr. 
10 Q And was Dr. Roach an ER doctor? 10 Newman; is that correct? 
11 A I'm not aware that he was an ER doctor. 11 A Yes, I don't -- I don't express expertise 
12 Q OK. So you have spoken to no physician 12 in family medicine. So it's only opinions. 
13 who is an Idaho physician practicing or who has 13 MR. FOSTER: You misspoke. 
14 purported knowledge of the local standard of care 14 MR. DANCE: Yeah, I think you misspoke. 
15 at West Valley in Caldwell, Idaho, in May of'03? 15 MR. FOSTER: You said family medicine. 
16 A Only the -- only insofar as the fact that 16 Q BY MR. DANCE: You meant emergency room 
17 I asked Dr. Roach, by the way, do you know I'm 17 medicine, did you not? 
18 just curious, do you know whether the standard of 18 A Thank you. For saving me from my 
19 care issues are different for any of the other 19 misspeaking. 
20 doctors? I told him I'm just curious. 20 You're correct. I do not intend to 
21 You know, in your every day work as a 21 profess expertise as an emergency physician. So 
22 family physician, I said to him, we've been 22 it would only be ifI'm -- if I'm asked for my 
23 talking -- we've been focusing on family medicine. 23 opinions of Dr. Newman in his capacity as a family 
24 But I'm just curious about the other disciplines. 24 physician, whatever setting he's in, I would 


























Page 63 Page 65 
of any -- any differences in the standard of care 1 Q OK. 
with that sale exception, then I would agree. I 2 A That's all. 
haven't spoken with any other physician. 3 MR. DANCE: I don't have any further 
Q OK. So it's my understanding, though, 4 questions. 
that you're not here prepared to express an 5 MR. BRASSEY: Can we take a quick break? 
opinion on an emergency room physician; is that 6 MR. DANCE: Sure. 
correct? 7 (Whereupon, a recess was taken from 
A That's correct. With the caveat that I 8 10:32 a.m. had 10:38 a.m.) 
expressed here that he is, after all, a board 9 MR. BRASSEY: Are you done? 
certified family physician. So as you can see, 10 MR. DANCE: I'm done. 
I'm commenting on the conduct of a family 11 
physician. But I recognize, of course, I'm not a 12 EXAMINATION 
board certified emergency physician. 13 
Q So to the extent Dr. Newman was acting on 
.. 
14 BY MR. BRASSEY: 
the only visit that he saw this patient as an 15 Q Doctor, I'm Andy Brassey. I represent 
emergency room physician, you do not have any 16 Dr. Chai, a cardiologist. I just have a few 
opinions with respect to Dr. Newman? 17 questions for you. As I looked at your 
MR. FOSTER: Object to the form. 18 disclosures that we've discussed today and that 
THE WITNESS: Well, I do have opinions. 19 have been marked as exhibits, it did not appear to 
I recognize that my opinions may well be 20 me as though you have any intention of offering 
discounted. So all I can say is I certainly have 21 standard of care opinions as to Dr. Chai. 
opinions. 22 A The way you put it, I would say that's 
Q BY MR. DANCE: Oh, yeah. And I don't -- 23 correct. 
I don't -- I don't -- I don't intend for either 24 Q Well, do you have any intention of 
you or me to rule on what a judge may rule. And 25 offering standard of care opinions as to Dr. Chai, 
17 (Pages 62 to 65) 










1 the cardiologist? 
2 A To answer that, I need to ask for some 
3 clarification. 
4 If I'm asked -- if I'm asked do you have 
5 any opinion at all, does that constitute a 
6 standard of care opinion? 
7 Q Let's go about it this way. You're not a 
8 cardiologist? 
9 A No. 
10 Q Have you and never have been? 
11 A That's correct. 
12 Q As I understand it in looking at your 
13 disclosures and listening to your testimony today 
14 you've made no inquiry as to the standard of care 
15 that would have been applicable to Dr. Chai on --
16 in late May of 2003 when he saw this patient, 
17 correct? 
18 A Only with the caveat that I mentioned in 
19 discussion with Dr. Roach. 
20 Q That the standard of care as to other 
21 physicians? 
22 A Yes. 
23 Q That comment? 
24 A When I asked him his opinion about the 























































Q And with regard to Dr. Roach, you have no 3 
knowledge as to what knowledge he may have 4 
concerning the standard of care applicable to a 5 
cardiologist in late May of 2003 in Napa, Idaho? 6 
A Actually it is what he said to me, which 7 
is what his experience practicing as a family 8 
physician and interacting with other family 9 
physicians and subspecialists, including 10 
cardiologists, pulmonologists, et cetera, in those 11 
communities, he told me that was his 12 
understanding. 13 
Q You have no expertise in cardiology? 14 
A Correct. Not beyond my general training 15 
in family medicine. 16 
Q All right. And you answered -- as I 1 7 
understand it, you answered Mr. Dance's question 18 
you had no expertise in emergency room medicine, 19 
correct? 20 
A That's right. Beyond -- beyond my 21 
general training as a family physician. 22 
Q All right. And I understand you're 23 
answering my questions about cardiology in that 24 
same vein. You have no expertise for the medicine 25 
Page 68 . 
practiced by a cardiologist? 
A Well, again, only to the extent that it 
would overlap with my general training. 
Q I don't mean to beat this to death but I 
don't see -- I mean, there's no disclosure to you 
testifying about cardiology matters. 
And Byron, if you want to jump in, fine. 
If you're going to ask him about this, I guess I'm 
going to think about it. 
MR. FOSTER: Well, the only thing that I 
think to be fair to all of you that he will 
testify about is that pursuant to what he has 
learned as a family practice physician and the 
issues in this case, he may be called upon. And I 
don't know, because we've got several other 
witnesses to talk about this. 
But he may be called upon to say that 
with regard to the development of a differential 
diagnosis and the diagnosis of and treatment for 
pulmonary emboli, those cross specialty lines. 
But whether or not that constitutes whether he can 
testify about what Chai should have done 
technically, I don't know. 
But I realize that opens up a whole can 
of worms. But he's not our main witness on 
Page 69 . 
standard of care for a cardiologist. But I think 
in this specific situation, when we're talking 
about diagnosis and treatment of pUlmonary emboli 
that principles apply to whatever specialty he may 
be talking about. 
THE WITNESS: Please nudge me if you 
want me to shut up, but I just want to say I don't 
mean to be coy or difficult. I just wanted to be 
clear that if somebody asks, do you have an 
opinion, of course I have an opinion. You know, 
I'd have to be kind of goofy to not have an 
opinion about other physicians outside of my 
specialty. 
But as you and Mr. Dance have pointed 
out, I certainly do not hold myself out to be a 
specialist in cardiology or in emergency medicine. 
Q BY MR. BRASSEY: And let me ask one 
further question. 
You don't have any expertise in the 
medicine practiced by a cardiologist -- and let 
me, with this caveat, I understand as a family 
practitioner you deal with cardiac issues. My 
question is more directed or specific to you don't 
hold yourself out as an expert cardiologist? 
A That's true. I understand you're setting 
18 (Pages 66 to 69) 
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1 aside so to speak the general training in family 1 Q Well, let me ask about June 4. What 
2 medicine. My understanding is you're asking me 2 would have the treatment have been? 
3 about training or expertise beyond the general 3 A OK. Obviously the answer would vary of 
I , , 
4 training as a family physician. And I agree, 4 course depending on the presentation of the 
5 that's correct. 5 patient. But so it does help to specify which 
6 Q You have none other than what you've just 6 date. 
7 said? 7 So focusing on June 4th, I believe --
8 A That's right, yes. 8 correct me ifI'm wrong -- but I believe the 
9 Q When you were asked questions by 9 hypothetical was that he has in his hands results 
10 Mr. McCollum about medical causation, when you 10 of a positive D-dimer. Is that also a part of 
11 answered those questions, tell me what you mean by 11 your question? 
12 "medicalcausation". 12 Q Not really. 
13 A What I was referring to was behaviors, 13 A Oh, because when I answered that question 
14 either omission or commission, that in my opinion 14 I thought that Mr. McCollum had included having a . 
15 lead to harm to a patient or contribute to it 15 D-dimer in there. But I may be wrong. . 
16 substantially. 16 Q Ifhe did, I'll include it. I just don't 
17 Q In Exhibit 3, I believe, it's the fourth 17 remember. 
18 supplemental expert disclosure. Is that three? 18 A OK. Anyway, I think the most important 
19 MR. DANCE: Urn-hum. It is. 19 thing to say is in the emergency room the j 
20 Q BY MR. BRASSEY: You were read a 20 general-- the general approach as you all know is ~ 
21 statement by Mr. McCollum on page 3 that says, it 21 both diagnostic and supportive initially, meaning 
22 starts out, it's the second full paragraph, to 22 that there's a parallel process of clarifying what 
23 comply with the standard of care. And then you 23 the diagnosis is, while at the same time 
24 were asked questions about medical causation. 24 identifYing areas in which the patient is unstable 



























causation before May 30, 2003? 
A A good question. Yeah, I appreciate that 
question. As I -- as I read the phrase by the 
time I realize that is a little -- could be a 
little vague in how that's interpreted. I did not 
mean that to imply -- I'm sorry, let me begin 
again. I did not mean the phrase "by the time" to 
mean at that time. I meant it to imply in the 
time during the time period up to and including 
that date of May 30th. Did I answer your 
question? 
Q I think so. 
With regard to the treatment that you 
would have expected for Mrs. Aguilar in this case 
when you said you would have sent her to the 
emergency room in an ambulance, what would that 
treatment have consisted of, do you know? 
A In the emergency room? 
Q Correct. Or in the hospital. I'm not 
going to confine it to the emergency room. What 
I'm getting at is you opined at certain times her 
life could have been saved. My question is what 
was that process? 




























So if a patient has recently or is 
currently unstable, those of course would be areas 
that would attract a lot of attention. To give 
examples, if a patient is tachycardiac, if they're 
experiencing -- recently have experienced chest 
pain or shortness of breath, those obviously would 
be both objects of diagnosis as well as potential 
support. 
Because as you all know, part of the job 
and part of the value of the emergency setting is 
to prevent imminent -- well, acute arrest or acute 
collapse of a system. 
Once the diagnosis is made, then of 
course as you know, there are a variety of options 
available to treat a pulmonary embolus. Once the 
embolus has been identified, the size and nature 
of the embolus, and depending on how stable or how 
at risk the patient is, may involve a surgical 
procedure. It may involve anticoagulation, 
thrombolysis and so on. 
And my experience is those treatment 
options are dictated very much by the specific 
information that's obtained at that time. 
Q So it's those three options, surgery, 
anticoagulation -- and what was the third? 
19 (Pages 70 to 73) 
Maxene Weinberg Agency 
(800) 640-1949 




















































A Thrombolytic therapy. Those are three 
that come to my mind right now. 
Now keep in mind the caveat that I said 
support some people, divide, support out, separate 
from the treatment. Other people say, well, life 
support is part of the treatment. But I think you 
understand that I'm pointing out there's this 
continuum. 
Q Let me ask you this, Mr. McCollum asked a 
question about medical causation on June 4. Would 
it be correct to say you can't say with any 
certainty whomever was in the emergency room or in 
the hospital would have figured out she had a 
puJmonary embolus. 
In other words, my question is this: 
You just indicated there were these various 
treatments, once you came up with the diagnosis. 
But you can't sit here and tell us that somebody 
would have had the correct diagnosis or second, 
how long that diagnosis would have taken? 
A That's correct. I have no -- no way of 
knowing what would have happened in the emergency 
room. I can only give it my best informed guess. 
But I don't know. 
Q Excuse me. Before June 4 generally 
Page 75 
speaking, on options for treatment, what were the 
options? 
A Prior to the fourth? 
Q Correct. 
A Generally speaking, without splitting 
hairs, the treatment options were the same. 
Q In a general sense only if there are 
several potential causes for a problem is it -- is 
it reasonable to in an orderly fashion investigate 
those potential causes? 
A Well, what you said sounds good. I am 
not sure what you mean by "an orderly fashion". 
Q Well, you, in your disclosure, you 
indicate that a patient with certain conditions 
might be having a cardiac issue or a pulmonary 
issue. 
And my question is: If a physician 
believes that a person is having a cardiac issue, 
is it reasonable to pursue that diagnosis? 
A To pursue a cardiac issue, if you believe 
that is a part of the differential diagnosis? 
Q Correct. 
A It's definitely reasonable. It's 
required. 



















































Page 76 ~ 
you. ~ 
MR. L YNCR: Doctor, based on your 1 
testimony and the documents we have, I would just i 
state if somebody asks you for an opinion as to ~ 
whether or not Dr. Long, practicing as an ER ~ 
physician in Nampa, Idaho, on May 27, 2003, ij 
violated a standard of care for ER physicians, I ' 
would expect an interim objection, and I would 
expect it to be sustained. 
And with that, unless somebody else has 
something, I have no other questions or no 
questions. 
MR. FOSTER: Yeah, I don't think that 
was a question. 
THE WITNESS: Yeah, I didn't hear a 
question. 
MR. LYNCH: All right. 
MR. FOSTER: I'm going to move to 
strike. 
MR. DANCE: Mr. Lynch on exactly the 
trial procedure. Right? 
MR. BRASSEY: Are we done? 
MR. LYNCH: Done. 
MR. FOSTER: I have some questions. Is 
anybody in a hurry or something? Does somebody 
Page 77 
have a plane to catch? 
MR. DANCE: We could possibly if we 
call. 
EXAMINATION 
BY MR. FOSTER: 
Q Bear with me, Doctor. When you, in 
your --I'm going back to this page 3 of Exhibit 
3, which is this, which is the fourth supplemental 
disclosure. This paragraph to comply. 
Do you have opinions regarding whether 
or not prior to May 30, 2003, Dr. Coonrod violated 
the standard of care based upon signs and symptoms . 
with which he was presented during various office 
visits by Mrs. Aguilar. 
And you can just answer that yes or no. 
A Yes. 
Q OK. Why don't you just in summary 
fashion tell me as best you can what those 1 
opinions are? And what JIm getting at, is the way 
this paragraph sounds that we've talked about. 
A Yeah. You're right. In my mind it does 
speak partly to this phrase "by the time". 
I want to be clear that I intended to 
20 (Pages 74 to 77) 






















































refer to an ongoing process and to signal that 1 
going through that process over time we now come 2 
to May 30th. And certainly by this time this 3 
process should be in place. Mr. Coonrod should 4 
have begun. 5 
So that was, I appreciate the 6 
opportunity to clarify that. Because it is an 7 
ongoing process. I -- I prefer to -- to take a 8 
point of view in all of primary care that for many 9 
problems we are fortunate when we have multiple 10 
opportunities to view that problem or to view, 11 
let's say to view a certain symptoms or signs. 12 
And when we are presented with those signs or 13 
symptoms and historical facts or some subset of 14 
those on a repeated basis, then the -- the -- the 15 
onus or the -- well, the onus for attending to 16 
those becomes higher. 17 
It's -- it's one thing for a patient to 18 
present one time in a physician's office and to 19 
say, by the way, I just want to mention that 20 
yesterday I was short of breath for five minutes, 21 
I am not sure what that is all about. It's quite 22 
another thing to have two reports on that, three 23 
reports on that, and to have shortness of breath 24 
added to by additional symptoms or signs. 25 
Page 79 
So that's what I'm referring to when I 1 
say there are cumulative opportunities that often 2 
occur in primary care. Certainly Dr. Coonrod had 3 
mUltiple opportunities up to and including and 4 
after May 27th. 5 
Q And do you have an opinion regarding 6 
whether or not, based upon Mrs. Aguilar's various 7 
presentations when she saw Dr. Coonrod in April 8 
and May of 2003, whether those various 9 
presentations gave rise to an onus on Dr. Coonrod 10 
to test for -- strike that. To perform -- to 11 
construct an additional diagnosis, including 12 
pulmonary embolus to test for that and treat it 13 
had those tests been positive? Do you have an 14 
opinion regarding that? 15 
A Pretty long question. So I'm going to 16 
restate it. It was long. But I think it was 17 
straightforward. I believe you're asking whether 18 
in my opinion Dr. Coonrod should have included 19 
pulmonary embolus before May 27th and should have 20 
acted on that possibility -- 21 
Q That's correct. 22 
A -- before that date. Yeah, that is my 23 
opinion. I definitely think he should have. 24 
And it's -- it's also my opinion more likely than 25 
Maxene Weinberg Agency 
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Page 82 Page 84 if 
1 level of training in emergent and emergency care 1 
2 through their education? 2 
3 A Oh, yeah. For sure. It's a requirement. 3 
4 And they are examined on it. 4 
5 Q When you offered opinions in your 5 
6 disclosure regarding the activities of Dr. Newman, 6 
7 were you doing so from the point of view ofa 7 
8 family practice physician knowing that Dr. Newman 8 
9 was a board certified family practice physician 9 
10 and not a board certified emergency physician at 10 
11 the time that he rendered treatment to 11 
12 Mrs. Aguilar? 12 
13 A Yes, I was doing my best to make 13 
14 appropriate disclaimers. It was in writing. And 14 
15 I'll do so verbally. As I've said before, I want 15 
16 to be appropriately respectful of the avid 16 
17 experience and expertise of board certified family 17 
18 physicians. 18 
19 At the same time, my training included 19 
20 not only significant amount of time working up 20 
21 patients in the emergency room. I have been 21 
22 called on to do so since then as the attending 22 
23 physician. That is to say, one of my patients 23 
24 from the clinic who is in the emergency room. And 24 
25 I choose to come in and be the physician to work 25 
Page 83 
1 up that patient, recognizing that while I'm not a 1 
2 board certified emergency room physician, and 2 
3 recognizing that I have to be mindful of my 3 
4 training and my qualifications, that I am licensed 4 
5 to practice within the scope of care for my -- for 5 
6 my specialty. And that does include some level of 6 
7 emergency room care of patients should I choose to 7 
8 do so. 8 
9 MR. FOSTER: I think that's all I've 9 
10 got. 10 
11 MR. McCOLLUM, JR.: Whether you believe 11 
12 it or not, I have a couple of more questions, if 12 
13 you have no more questions. 13 
14 14 
15 FURTHER EXAMINATION 15 
16 16 
17 BY MR. McCOLLUM, JR.: 17 
18 Q Doctor, I thought -- I thought we were 18 
19 communicating but maybe we were not with respect 19 
20 to the exhibit that your attention was just 20 
21 called to, Exhibit 4. Excuse me, Exhibit 3. The 21 
22 fourth supplement. And page -- page 3. 22 
23 Let me ask you this, sir. Previously we 23 
24 discussed how my client, Dr. Coonrod, saw 24 
25 Mrs. Aguilar on the 28th of April, 2003 for the 25 
first time. 
And you have previously expressed you 
had no criticism referring her to Dr. Gibson at 
that time because of the findings that were made 
with respect to anemia and the other lab factors; 
is that correct? 
A That's right. 
Q Well, what then on April 28, '03 did Dr. 
Coonrod do to violate the standard of care? 
A My criticisms of Dr. Coonrod on the 28th 
of April are -- are fairly minimal. I'll -- I'll 
stand by my statement that I think he -- that his 
decision to make that referral was fme. I have 
no criticisms with it. For him to order labs. To 
entertain a diagnosis of anemia, for him to be 
concerned about her periods. 
I think all of those are -- are -- they 
meet the standard of care. Ifhe, on the other 
hand, getting to your question about the 
criticisms, on the other hand, if he were to begin 
to develop a differential diagnosis to explain why 
she had shortness of breath, that would of 
necessity, for a primary care physician who meets 
the standard of care, it would incur -- it would 
include both cardiac and pulmonary causes. 
Page 85 
After all, this is the cardiac pulmonary 
system we're talking about, when we refer to 
shortness of breath and tachycardia. 
Q OK. On the 29th of April of that year 
the next day she was -- she was seen, I'll 
represent, because of the concern that she 
expressed by her employer because again the 
shortness of breath while climbing stairs. 
And you recall that he put her on some 
light duty work? 
A That's right. 
Q OK. And at that time she was still 
awaiting hemo cultures to be sent back, and she 
hadn't seen Dr. Gibson and some other things were 
outstanding with respect to a workup; is that 
correct? 
A I believe that's correct. I believe they 
were still waiting for the labs. 
Q And then by May the 5th, the third time 
that he saw her in the clinic, I'll represent to 
you the records indicate that she's feeling better 
but she complained of mild right flank pain. But 
generally she no longer had shortness of breath 
while walking upstairs, and her energy levels were 
improving. Her calves are non-tender, and no 
22 (Pages 82 to 85) 

























































Page 86 Page 88 
evidence of anemia. 1 detailed analysis. A very detailed inquiry and , 
What did Dr. Coonrod do to violate the 2 analysis of what the cause and history of that , 
standard of care during that visit of May 5, 2003? 3 shortness of breath was. 
A I think if you don't mind, I think I can 4 Now it's his -- now his choice may have 
~ best refer to that criticisms about that visit by 5 been based on a detailed history to go in this 
putting that in the context of the previous visit 6 direction rather than that direction. And his ~ 
~ 
you mentioned, April 29th. 7 opinion may be that he did a detailed history. :1 
~ Q Yes, sir. 8 I don't see -- I don't see the evidence. ,. , 
A Because as you recall, a few moments ago 9 that he did a detailed history about the causes or I I was referring to a context which is cumulative 10 the subsequent followup of her pulmonary system. 
for really, for Dr. Coonrod more than anyone else. 11 So therein lies my criticism as it extends from 
And the context within which he sees her on May 12 April 29th through the visit you asked me about, 
5th, is actually quite remarkable in a couple of 13 which was May 5th; is that right? 
ways. 14 Q May 5th? 
One is, it's unusual for -- it does 15 A Yeah. 
happen, but it's unusual for an employer to be so 16 Q And in all due respect, sir, it just f 
concerned about somebody's shortness of breath 17 seems to me in your comment in the disclosure with 
that the employer sends somebody in. That's a 18 respect to the May 30 evaluation, that you're 
very remarkable fmding. 19 engaging in some retrospective view by the way of 
And I -- I don't mean to -- to 20 the fact that you knew what she died on June 4, 
necessarily set that up as a universal, that it 21 and you went back to say that this man saw Her 
has to be this way in California, Idaho and 22 back in April, mid-April, all the way through 
everywhere. But rather to just put out there an 23 it -- excuse me, from mid-April all the way 
opinion in general. By general reading of 24 through June 4. 
literaturez talking with colleagues across the 25 How much ofvour assessment of standard 
Page 87 Page 89 . 
country, is that, if anything, it's the other way 1 of care is based upon this unfortunate retrospect 
around. 2 that we have involved in these cases when we have 
With patients for the most part tending 3 an untimely death? 
to need some documentation to convince the 4 A A good question. Dr. Coonrod himself, he 
employer that it's OK to be offwork. Aside from 5 really helped me to step into his shoes as of --
whether it was the employer or the patient, 6 I'll need help with the date because I don't 
actually in this case, the fact is it's so 7 remember the exact date. I want to say May 27th 
significant that she could not do her job. 8 or May 30th. I may be off. 
So she's following up in a very short 9 But in his deposition, when Dr. Coonrod 
amount of time. And he -- if! recall correctly, 10 said if somebody had sat me down on that date and 
and please correct me if I'm wrong -- he does 11 asked me what are potential causes for chest pain 
include in the physical exam an exam of her 12 I would have included pulmonary embolus? 
calves. 13 Q Sure. It's in the records that way. 
The -- I cannot read his mind obviously. 14 A Yeah. 
But I have to say that most common reason that 15 Q Yeah? 
physicians check the calves in patients are either 16 A It's helpful in the sense that it's a 
because the patient is complaining of pain in that 17 reminder to me, a reafftrmation to me that I 
area, or because there's some concern about -- 18 really am doing the best I can to put myself in 
about pulmonary embolus. 19 his shoes. Because I would say the same thing. 
Or let's put it another way, some 20 Of course, of course pulmonary embolus has to be 
personal concern that this patient may be at risk 21 included in that. 
for a pulmonary embolus in the form of having 22 And really, the bottom line is that this 
perhaps a DVT. And so examining the calves would 23 is a basic enough issue that if I have a group of 
be a part of that. 24 students, let's say in one of those classes that I 
They would also be a part of -- of very 25 was talking about on -- on pneumonia and we're 
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talking about, community-based pneumonia 1 
hospital-based pneumonia, it would be standard. 2 
As far as I know, I asked this question 3 
every time. So what kind of pneumonia is it, or 4 
what kind of pneumonia would be thinking of if a 5 
patient comes to you saying I have this sharp 6 
chest pain, I have had it on and off. It's worse 7 
with breathing. 8 
What questions would you ask? I would 9 
expect students to ask, have you had a fever? 10 
Have you been spitting up anything. 11 
I would expect them to look for 12 
pneumonia, especially because it's a class on 13 
pneumonia, I would expect them to look for cardiac 14 
causes. And I would expect them readily, a third 15 
or fourth year medical student to say, well, we 16 
should also be thinking of risks for pulmonary 1 7 
embolus, common risks for that. We should be 18 
doing an inquiry about that. 19 
So consideration of pulmonary embolus 20 
is, in that kind of setting, is just such a basic 21 
kind of thing that's drilled into us. Not in 22 
family medicine residency, I should say, not 23 
waiting until then, but going as far as back as 24 
medical school and including residency. 25 
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This is obviously high-risk, high acuity 1 
sort of problem. And for that reason, comparable 2 
to stroke and aneurysm and MI, these are the kinds 3 
of problems that are reviewed again and again with 4 
an expectation that very quickly, very quickly 5 
these are the kinds of problems that will at the 6 
very least be held up to review or to consider. 7 
Q OK. And based on that deposition 8 
testimony of Dr. Coonrod with respect to his 9 
checking the ankles and the legs and his concerns, 10 
it would appear that he's aware of a differential 11 
ofP.E. is it not? 12 
A And when I saw that in the medical record 13 
and read his testimony, it was perplexing because 14 
I had the same view as you. It seemed that there 15 
was at least some indication that he was 16 
considering pulmonary embolus, at least at that 1 7 
time, whether he had previously or not. 18 
I really didn't have any indication. 19 
But at least momentarily it appeared that he was 20 
considering that. And it made it all the more 21 
perplexing to me. 22 
Then if you're considering that, where 23 
do you go with that? Especially because palpating 24 
somebody's calves or ankles is by no means an 25 
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adequate workup for pulmonary embolus. 
Q What about on the 5th of May, following , 
those evaluations on the 28th of April and 29th of i 
April when the patient came in saying she's ij 
feeling better and no longer short of breath and ~ 
walking upstairs, her calves are none tender, no H 
evidence of edema. Isn't that an improvement? II,.,:,. 
MR. FOSTER: I'm going to object because 
it misstates facts in the medical record. 
THE WITNESS: I'd be -- I'd be happy to 
answer. But I -- I must say I'll need to open the 
medical record and look at it to really answer you 
fairly. 
Q BY MR. McCOLLUM, JR.: I'm not -- I'm 
not -- I don't think it probably lends itself to 
go through each symptom through each visit. But , 
if you assume, based upon a representation that 
, 
she was doing much better on the 5th of May, are 
you suggesting that Dr. Coonrod at that time ' 
should have gone into a full assessment and 
analysis of pulmonary emboli as a potential cause? 
MR. FOSTER: Object to the form. 
THE WITNESS: I think I understand where 
you're coming from now. 
I agree with you an improvement is an 
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improvement. That has validity that anybody would I 
agree an improvement is what it is. 
At the same time, I put May 5th into 
context is the answer is yes, he should have 
embarked on some -- and this is where my statement I 
is different from yours -- at least some work-up 
for that. Because he should already have done 
that. 
Do you see what I mean? In other words, 
it's another opportunity to do what he already 
should have done. And the fact that she is now 
feeling a little better does not obviate the fact 
she may have had one previously, especially given 
the possibility that pulmonary emboli has other 
serious medical problems, are not necessarily 
continuous and progressive in the linear fashion 
but may have a waxing and waning course. 
Q BY MR. McCOLLUM, JR.: Then have you an 
opinion, sir, as to the date on which Dr. Coonrod 
should have done testing that you have alluded to 
that would have led you to surmise a diagnosis of 
pUlmonary emboli? 
A You know. rve debated that in my mind 
specifically because of your question about 
retrospect scope. 
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Q Sure. 1 
A And because my primary responsibility as 2 
I see it is to be fair above all else, that's -- 3 
that's why it creates quite a debate in my mind. 4 
And the debate is this. On the one hand, when I 5 
look at her back on April 28th and 29th, I look at 6 
pretty extreme shortness of breath and 7 
tachycardia. 8 

















the time. On the other hand, I do understand Dr. 10 
Coonrod saying, well, now I've discovered she was 11 
anemic. 12 
But then I argue, yes. But even before 13 
you knew she was anemic, you could have begun a 14 
work-up for pulmonary embolus. And furthermore, 15 
every workup should begin with a differential 16 
diagnosis. 1 7 
So at the very, very, very least, if he 18 
had actually done nothing else, other than to 19 
entertain that possibility and to say to 20 
Mrs. Aguilar and the family, you know, here are 21 
some things that we've got to look for. We have 22 
to be vigilant for the following symptoms. You 23 
have to be vigilant. I have to be vigilant. I 24 
don't think I'm at a place where I want to do 25 
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1 further tests, but by gosh, you've got to let me 
2 know, or some doctor know right way if this is 
3 happening because it's significant. 
4 OK. Maybe that could have been OK. But 
5 to get really to the heart of your question, this 
6 debate is, you know, doing the best I can to 
7 really step farther afield from the retrospect 
8 scope and to try to pick a date by which I think 
9 not only any reasonable physician but even any 
10 reasonable medical student would say, oh, my gosh, 
11 we've got to consider a pulmonary embolus at that 
12 time. . 
13 And I would put that date --it just is 
14 sort of crying out. I would put that date, I 
15 think, by May 27th. Because it's just presented 
16 in some form or another. By then we have had a 
17 number of visits. We have had a number oflabs. 
1 B We have had the anemia be corrected. 
19 And in spite of that, she's 
20 continuing -- so I imagine that's where I would 
21 say, look, there's -- there's nobody who could 
22 claim this is a retrospective scope by the time 
23 it's crying out that much on May 27th. 
24 Q At which time he also had for the first 


























A A good point. That's right. Yeah. 
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~ 
So -- so that's another part of the picture. You 
know, please, please, please, let's --let's 
embark on an expanded differential. 
Q So you are saying, as I paraphrase your 
testimony, Doctor, that at least as of May 27th, 
2003, you believe Dr. Coonrod should by that time 
have done a pulmonary work-up toward a -- a 
diagnosis or ruling out of pulmonary emboli, and 
that by that time in not having done that, you 
think by May 27th he's violated the standard of 
care? 
A Yes. That's right. Yes. You and I 
understand by that time means it includes the 27th 
in my effort to be as --
Q Yes. 
A -- as flexible in my thinking as 
possible. 
Q Yes. Notwithstanding, notwithstanding 
his correct -- his correct referral of the patient 
on an emergent basis to the hospital down the 
street as soon as she could get there, you think 
he should have gone ahead on that date and done 
other testing or made arrangements to do other 
testing? 
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A I do. I do. Yes. 
Q And that would be independent of anything 
that the people to whom he referred the patient 
might elect to do? 
A It does not have to be independent. You ~ 
could -- you could and might very well say, well, i 
Dr. LeBaron, when you're sending somebody to the i 
emergency room, isn't it true that you sometimes 
call the emergency room doctor and say, hey, I'm 
working this person up for the following. I'm 
leaving it up to you to order the tests. 
Absolutely. IfI'm working up a patient 
for pulmonary embolus, it would be silly and 
nonproductive for me to draw blood in my clinic 
knowing that in fact the D-dimer in this case 
would come back quicker, the result would come 
back quicker, and could also be included in the 
labs that the -- that the emergency room would 
necessarily want. 
Of course that assumes that I'm talking 
to the emergency room physician so that we can 
coordinate what we're doing. Otherwise, I'm just 
kind of leaving it up to fate. 
Q Have you made any assumption whatsoever 
in rendering your opinions in this case as to 
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I 1 what, if anything, occurred with respect to a 1 2 communication between Dr. Coonrod and the 2 
3 emergency room on the afternoon of May 27th of 3 
4 2003? 4 
5 A Rather than make assumptions, what I have 5 
6 done is to look for what I would consider a 6 
7 minimal, rather than just kind of criticize 7 
8 broadly to ask myself, is there evidence Dr. 8 
9 Coonrod called over to the emergency room and 9 
10 said, in my opinion, as this woman's primary care 10 
11 physician, she needs to be worked up for a 11 
12 pulmonary embolus. I think it's better done in 12 
13 the emergency room than in my office. 13 
14 I think the appropriate labs, which in 14 
15 my opinion would at least begin with a D-dimer, 15 
16 I'm not going to do it here because I think it 16 
17 should be done in your office. If! stumbled -- 17 
18 if I stumbled upon evidence that that happened, I 18 
19 would give Dr. Coonrod full credit for having made 19 
20 that -- having made that gesture, for having taken 20 
21 that step. 21 
22 That was really the -- the action that I 22 
23 saw as most crucial in this point 23 
24 Q An action which you didn't find fully 24 



























testimony that you're referring to? 1 
A That's true. 2 
Q OK. I think I'll leave it at that. 3 
Thank you, Doctor? 4 
MR. DANCE: I don't have any further 5 
questions. 6 
MR. FOSTER: Just a couple more. 7 
8 
FURTIIER EXAMINATION 9 
BYMR. FOSTER: 10 
Q Mr. McCollum talked to you about May 5th. 11 
Would you look at the --look at it, because I'm 12 
going to show it to you, the history and physical 13 
that was performed on May 4th at primary health. 14 
It's the third page -- second page of 15 
the History and Physical. And read what it says 16 
under "Give Details". 17 
A "Felt really tired while walking. Felt 18 
shortness of breath. Feel-- feel shortness of 19 
breath". 20 
Q And under "Review of Symptoms" we've got? 21 
A Review of Systems. 22 
Q Systems, we've got "headaches" is 23 
checked, "shortness of breath" is checked. And 2 4 
"irregular heartbeat" is checked. 25 
Does that give you -- strike that. 
Then there's a May 5th note, a day 
later. Should, in your opinion, Dr. Coonrod have 
taken the May 4th information into account in his 
examination and dictation for Mrs. Aguilar that he 
made on May 5th? 
A Well, certainly. But more broadly he 
should have taken the longer story, the longer 
series of presentations into account. Because as 
I said, if in fact he's thinking of the 
cardiovascular or rather cardiopulmonary systems 
as possible explanations for this, then certainly 
waxing and waning symptoms are not unusual. 
And while I would feel gratified and 
happy that a patient feels better on one 
particular day, it doesn't take away from the fact 
that that -- that person had the symptoms 
previously and symptoms had some meaning, 
potentially ominous meaning. 
Q And then I also note that on May 5th, Dr. 
Coonrod ordered blood work, which indicated that 
Mrs. Aguilar's hematocrit had risen to 35.5. 
35.3. That was reported on May 7th. 
Is that a piece of information that 
should have entered into his knowledge base in 
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arriving at a conclusion regarding whether or not 
the symptoms that she was exhibiting prior to that 
time were related to anemia or to a pulmonary or 
cardiac cause? 
A One would think that given the fact that 
he had previously diagnosed anemia and had 
recommended iron supplements, one would think that 
would be among the first things he would tum to . 
to find out whether he should set that aside, so 
to speak, as a major concern or not. 
Q And had he set that aside then should he 
have been looking in other directions at that 
point in time for a cause of her chest pain, 
shortness of breath and those types of symptoms? 
A Honestly, he should have been looking 
further afield even if her anemia had not 
corrected. Because obviously anemia is not the 
only explanation for those kinds of symptoms. 
Q OK. 
MR. FOSTER: I don't think I have 
anything further. 
MR. McCOLLUM, JR.: I'll stop now. 
Thank you. 
MR. FOSTER: We'll read and sign, and 
you can do that through my office. Instead of 
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sending it directly sending it to him, send it to 1 
2 me and I'll get it to him. 
And by Ithim", I mean Dr. LeBaron. 3 
THE REPORTER: Can I ask on the record 4 
who wants a copy? 5 
MR. LYNCH: I do. 6 
MR. DANCE: We all do. Four to a page 7 
and e-mail. 8 
MR. McCOLLUM, JR.: Hey, gentlemen, may 9 
I take out the pleadings in this the witness' 10 
disclosure? 11 
12 MR. DANCE: Yes. 
(The deposition was concluded at 11 :40 i! 
a.m.) 15 
(Whereupon, LeBaron Exhibit No.5 was 16 










I, the undersigned, a Certified Shorthand 
Reporter of the State of California do hereby 
certify: 
That the foregoing proceedings were taken 
before me at the time and place herein set forth; 
that any witnesses in the foregoing proceedings, 
prior to testifying, were placed under oath; that 
a verbatim record of the proceedings was made by 
me using machine shorthand which was thereafter 
transcribed under my direction; further that the 
foregoing is an accurate transcription thereof. 
I further certify that I am neither 
financially interested in the action nor a 
relative or employee of any attorney or any of the 
parties. 
IN WITNESS WHEREOF, I have this date 
subscribed my name. 
Dated: _______ _ 
HOWARD SCHROEDER, CSR 










7 I do hereby declare under penalty of 
8 peIjury that I have read the foregoing transcript; 
9 that I have made any corrections as appear noted; 
10 that my testimony as contained herein, as 
11 corrected, is true and correct 
12 EXECUTED this __ day of _____ , 
13 20--, at , _________ _ 
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CENTER,an Idaho corporation, JOHN and 
JANE DOES I through X, employees of one or 
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C([)ME NOW Plaintiffs, by and through their attorneys of record, David E. Comstock, 
! 
of comst~ck & Bush, and Byron V. Foster, Attorney at Law, and pursuant to the Court's 
! 
Schedulimg Order and in accordance with I.R.C.P. 26, hereby supplements their list of , 
expert witnesses to be called at the trial of this case: 
1. Samuel LeBaron, M.D., Ph.D. 
Center for Education in Family and Community Medicine 
Stanford School of Medicine 
1215 Welch Road, Modular G 
Palo Alto, CA 94305 
On April 2, 2008, Dr. LeBaron spoke by telephone with Michael L. Roach, M.D., a 
family practice physician with St. Alphonsus Medical Group in Caldwell, Idaho. 
The two physicians conducted a lengthy discussion regarding the applicable 
standard 9f health care practice for a family practitioner practicing in the Caldwell/Nampa 
i 
area in A~ril, May and June of 2003. Dr. Roach was practicing in Caldwell at the time and 
had privilJges at West Valley Medical Center. 
I 
Th+y discussed the factual situation concerning the signs, symptoms, testing, 
j 
treatment,' diagnoses and outcome of the care provided to Plaintiffs' decedent, Maria 
Aguilar. They discussed the training of family practitioners as well as the diagnostic 
capabilities existent at West Valley Medical Center and Mercy Medical Center and also the 
diagnostic testing generally available to family practitioners in the Nampa/Caldwell medical 
community in April, May and June of 2003. 
Du~ing the discussion, Dr. Roach indicated that during the time he has been 
practicing In Caldwell, he has become familiar with the practices of family physicians in 
Nampa, Idaho and is familiar with those practices for the months of April, May and June of 
2003. He indicated that, with regard to the issues present in the instant case, the standard 
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of health 4are practice for a family practice physician would have been the same during that 
I 
time peric~d in Nampa as it was in Caldwell. 
i 
Th~y discussed the development of a differential diagnoses in a patient such as 
I 
I 
Maria AgllJilar in that time frame in the Nampa/Caldwell area as well as the necessity of 
! 
j 
appropriate follow-up testing and diagnostic work-up for a patient exhibiting the signs and 
symptoms which Mrs. Aguilar exhibited at various times during that time frame. 
Dr., LeBaron and Dr. Roach discussed the thought processes which a family practice 
physician Ishould engage in in order to comport with the standard of health care practice 
apPlicabl1 during that time frame in the Nampa/Caldwell area. They discussed the 
availabilit* of D-Dimer testing and pulmonary angiogram and the use of those 
i 
methodol~gies in that area, during that time frame in working up a patient such as Maria 
I 
Aguilar. 
They discussed the diagnostic capabilities for coronary artery disease and 
gastrointeptinal conditions under these same geographic and time frame factors. Dr. 
, 
Roach ex~lained the standard of health care practice under like circumstances, during this 
I 
time fram, and Dr. LeBaron compared this information to what he knows to be the standard 
of health c~re practice where he practices in Stanford, California during that same window 
, 
of time. 
The two physicians came to the conclusion that, with regard to the issues in the 
present case, there existed no local deViations, in April, May and June of 2003, between 
their respective locations of practice; the Caldwell/Nampa area, Idaho and Stanford, 
California.! They arrived at that conclusion based upon their respective training, 
background and experience and upon the information they shared and discussed during 
the telephone conversation. 
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CAVEAT 
It hould be understood that Plaintiffs have made a good faith effort to set forth the 
substanc of the opinions to which the above-named experts will testify. However, it is 
impossible to specifically set forth every opinion these individuals will express and the exact 
! 
i 
manner i~ which those opinions will be expressed. Plaintiffs reserve the right to elicit from 
i 
I 
the above~named experts, additional testimony and opinions from those individuals based 
upon infoirmation subsequently produced, information gleaned during depositions of 
I 
i 
Defendan~s' experts and any subsequent opinions or information developed by the above-
I 
named individuals from other sources. As it is anticipated that the Defendants will obtain 
the deposition testimony of the above-named experts, this expert disclosure should not be 
assumed to be all inclusive in nature. Plaintiffs also reserve the right to amend, modify, 
delete frO~ or add to by supplementation, this disclosure as further information is 
develope~ through discovery. Plaintiffs also reserve the right to name and call as expert 
witnesses!any individuals identified by any party as expert witnesses and also reserve the 
I 
right to obtain medical testimony from any other health care provider named or identified 
during the discovery process. 
DATED THIS.J.Q.. day of April, 2008. 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
I h~reby certify that on the.lSL day of April, 2008, I served a true and 
I 
correct cqpy of the above and foregoing instrument, by method indicated below, upon: 
, 
A~drew C. Brassey, Esq. 
B~assey Wetherell Crawford & 
McCurdy LLP 
2Q3 W. Main St. 
f3.~ise, ID 83702 
Jqseph D. McCollum, Jr. 
H$wley Troxell Ennis & Hawley LLP 
87:7 W. Main St., Ste. 1000 
Pq) Box 1617 
Boise, ID 83701-1617 
I 
Gejiry T. Dance 
Moffatt Thomas Barrett Rock & 
Fi~lds Chartered 
41:2 W. Center, Suite 2000 
PO Box 817 
Pocatello ID 83204-0817 
James B. Lynch 
Lyhch & Associates, PLLC 
1~12 W. Idaho Street, Suite 200 
pel> Box 739 
Bdise, ID 83701-0739 
i 
o U.S. Mail 
D Hand Delivery 
0---- Facsimile (208) 344-7077 
o U.S. Mail 
o Hand Delivery 
0-- Facsimile (208) 342-3829 
o U.S. Mail 
o Hand Delivery 
~ Facsimile (208) 232-0150 
D U.S. Mail 
o Hand Delivery 
O---Facsimile (208) 331-0088 
Byron . ste 
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BRASSEY. WETHERELL & CRAWFORD 
203 W. Main Street 
P.O. Box 1009 
Boise, Idaho 83701-1009 
Telephone: (208) 344-7300 
Facsimile: (208) 344-7077 
Attorneys for Defendant Andrew Chait M.D. 
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MITCHELL LONG, D.O., COLUMBIA 
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Idaho corporation, MERCY MEDICAL 
CENTER, an Idaho corporation, and· 
PRIMARY HEALTH CARE CENTER an 
Idaho corporation, JOHN and JANE DOES r 
tl1l'Ough X. employees of one or more oftha 
Defendants, 
Defendants. 
NOT1CE OF VACA TINCi l:1.EAR.1NG - 1 
1??fi 
Case No. CVOS-S781 
NOTICE OF VACATINC 
HEARING 
P. 002/004 
FEB-10-2009(TUE) 15:26 ey. Wethe re 1 L et a 1. (FA P. 003/004 
TO: All parties andthcir attorneys ofrccord: 
PLEASE TAKE NonCE that Defendant Andrew Chair, M.D. hetebywithdraws his Motion 
for Summary Judgment and supporting documents and vacates tho hearing, which was scheduled for 
Tuesday, Marcih24, 2009, at 1:30 p.m. 
DA T.ED this J S t.--day of February, 2009. 
the Firm 
t Andrew Chai, M.D. 
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David E. Comstock 
LAW OFFICES OF COMSTOCK. & 
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199 North Capitol Boulevard, Suite 500 
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Byron V. Foster 
Attorney at Law 
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Boise, Idaho 83701 
Gaty T, Oance 
MOFFATT, THOMAS, BARRETT, 
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Newman, M.D, 
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Overnight Mail 
Facsimile (208) 733-5444 
U.S. Mail. postage prepaid 
Hand·Delivered 
Overnight Mail 
Facsimile (208) 331-0088 
P. 004/004 
GaryT. Dance, ISB No. 1513 
Julian E. Gabiola, ISB No. 5455 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
412 West Center 
Post Office Box 817 
Pocatello, Idaho 83204 
Telephone (208) 233-2001 




Attorneys for Steven R. Newman, M.D. 
,. 'A.~ ,§;( 9M. 
FEB 1'3 2009 /' 
CANYON COUNTY CLERK 
M BECK, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOSE AGUILAR, individually, as the Personal 
Representative of the Estate of Maria A. 
Aguilar, deceased, and as the natural father 
and guardian of GUADALUPE MARIA 
AGUILAR, ALEJANDRO AGUILAR, AND 
LORENA AGUILAR, minors, and JOSE 




ANDREW CHA!, M.D., STEVEN R. 
NEWMAN, M.D., NATHAN COONROD, 
M.D. CATHERINE ATUP-LEAVITT, M.D., 
MITCHELL LONG, D.O., COLUMBIA 
WEST VALLEY MEDICAL CENTER, an 
Idaho corporation, MERCY MEDICAL 
CENTER, an Idaho corporation, PRIMARY 
HEALTH CARE CENTER, an Idaho 
corporation, JOHN and JANE DOES, I 
through X, employees of one or more of the 
Defendants, 
Defendants. 
NOTICE OF SERVICE - 1 
Case No. CV 05-5781 




fL NOTICE IS HEREBY GIVEN that on the lC..: day of February, 2009, the 
original of ANSWERS AND RESPONSES TO DEFENDANT MITCHELL LONG, D.O.'S 
FIRST INTERROGATORIES AND REQUEST FOR PRODUCTION OF DOCUMENTS 
TO DEFENDANT STEVEN R. NEWMAN, M.D. and the NOTICE OF SERVICE were 
served by the method indicated below and addressed to the following at the address shown 
below: 
David E. Comstock 
LA W OFFICES OF COMSTOCK & BUSH 
P.O. Box 2774 
BOISE, ID 83701-2774 
Facsimile: (208) 344-7721 
Byron V. Foster 
Attorney-at-law 
P.O. Box 1584 
Boise, ID 83701-1584 
Facsimile: (208) 344-7721 
James B. Lynch 
LYNCH & ASSOCIATES, PLLC 
P.O. Box 739 
Boise, ID 83701-0739 
Facsimile: (208) 331-0088 
Andrew C. Brassey 
BRASSEY WETHERELL CRAWFORD & MCCURDY 
203 W. Main Street 
Boise, ID 83702 
Facsimile: (208) 344-7077 
Steven K. Tolman 
TOLMAN & BRIZEE, P.C. 
P.O. Box 1276 
Twin Falls, ID 83303-1276 
Facsimile: (208)733-5444 
(fu.s. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( 'JU.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(1U.s. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ,ru.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(1U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
MIWI y, (edwL.£ 
GaryT. Dance 
NOTICE OF SERVICE - 2 Client:1129687.1 
1??Q 
D 
P.M. qfo I..A.~ E James B. Lynch ISBN # 836 
LYNCH & ASSOCIATES, PLLC 
1412 W. Idaho Street, Suite 200 
Post Office Box 739 
Boise, Idaho 83701-0739 
Telephone (208) 331-5088 
Facsimile (208) 331-0088 
FEB 16 2009 
CANYON COUNTY CLERK 
T. CRAWFORD, DEPUTY 
Attorney for Defendant Mitchell Long, D.O. 
IN ~HE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOSE AGUILAR, individually, as the Personal ) 
Representative of the estate of Maria A. ) 
Aguilar, deceased, and as the natural father ) 
and guardian of GUADALUPE MARIA ) 
AGUILAR, ALEJANDRO AGUILAR, and ) 
LORENA AGUILAR, minors, and JOSE ) 







ANDREW CHAI, M.D., STEVEN R. NEWMAN, ) 
M.D., NATHAN COONROD, M.D., MITCHELL ) 
LONG,D.O., PRIMARY HEALTH CARE ) 
CENTER, an Idaho corporation, JOHN and ) 
JANE DOES I through X, employees of one or ) 





Case No. CV 05-5781 
STIPULATION OF PARTIES FOR 
EXECUTION AND FILING OF THE 
ATTACHED QUALIFIED 
PROTECTIVE ORDER 
COMES NOW the above captioned parties by and through their attorneys of 
records herein, and stipulate and agree that the Court execute and the clerk file the 
attached Qualified Protective Order. 
DATED this 11th day of February, 2009. 
s B. Lynch, attorney f 
eIl Long, D.O. ORIGINAL 
STIPULATION OF THE PARTIES FOR EXECU~CWAtiQ FILING OF THE ATTACHED QUALIFIED 
PROTECTIVE ORDER ---- Page 1 I "/ ,,11 J 
.-J. 
David E. Comstock, attorney for Plaintiffs 
Byron V. Foster, attorney for Plaintiffs 
STIPULATION OF THE PARTIES FOR EXECUTION AND FILING OF THE ATTACHED QUALIFIED 
PROTECTIVE ORDER ---- Page 2 1 ? ~ 1 
·'~ 
. ,-
Andrew C. Brassey. attorney for Dr. Chai 
Gary T. Dance, attorney for Dr. Newman 
Steven K. Tolman, attorney for Dr. Coonrod 
STIPULATION OF THE PARTIES FOR EXECUTION AND FILING OF THE ATTACHED qUALIFIED 
PROTECTIVE ORDER -_. Page 2 
1T'2~9:t....'-'r"I""'l""'7 TTr"'nt""'T h "'I:T"",....T_TT __ .... ,......,.,. 
, 
• I 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 11 th day of February, 2009, I served a true and 
correct copy of the foregoing STIPULATION OF THE PARTIES FOR EXECUTION AND 
FILING OF THE ATTACHED QUALIFIED PROTECTIVE ORDER as follows: 
David E. Comstock 
COMSTOCK & BUSH 
199 N. Capitol Blvd, Suite 500 
P.O. Box 2774 
Boise, Idaho 83701-2774 
Byron V. Foster 
Attorney at Law 
199 N. Capitol Blvd. Suite 500 
P.O. Box 1584 
Boise, Idaho 83701-1584 
Andrew C. Brassey 
BRASSEY WETHERELL 
203 W. Main Street 
P.O. Box 1009 
Boise, Idaho 83702 
Gary T. Dance 
MOFFATT THOMAS 
412 W. Center, Suite 2000 
P.O. Box 817 
Pocatello, Idaho 83204-0817 
Steven K. Tolman 
TOLMAN, BRIZEE & MARTENS P.C. 
132 - 3RD Avenue East 
P.O. Box 1276 
Twin Falls, Idaho 83303-1276 
( ) U.S. Mail, postage prepaid 
( ) Overnight Mail 
(X) Hand Delivery 
( ) Facsimile 
(208) 344-7721 
( ) U.S. Mail, postage prepaid 
( ) Overnight Mail 
(X) Hand Delivery 
( ) Facsimile 
(208) 344-7721 
( ) U.S. Mail, postage prepaid 
( ) Overnight Mail 
(X) Hand Delivery 
( ) Facsimile 
(208) 344-7077 
( ) U.S. Mail, postage prepaid 
( ) Overnight Mail 
(X) Hand Delivery 
( ) Facsimile 
(208) 232-0150 
( ) U.S. Mail, postage prepaid 
( ) Overnight Mail 
(X) Hand Delivery 
( ) Facsimile 
(208) 733-5444 
STIPULATION OF THE PARTIES FOR EXECUTION AND FILING OF THE ATTACHED QUALIFIED 
PROTECTIVE ORDER ---- Page 3 1233 
.' 
David R. Lombardi 
1. Will Varin 
GIVENS PURSLEY LLP 
601 W. Bannock 
P.O. Box 2720 
Boise, Idaho 8370 I 
Telephone Number: (208) 388-1200 
Facsimile: (208) 388-1300 
David R. Lombardi ISH II 1965 
.I. Will Varin ISH fl6981 
S·ICl.lHNr~'2; 1 &194IQu.lifi.d l'rolccliw Order DOC 
Attorneys 1'01' Defendant Mercy Medical Center 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOSE AGUILAR, individually, as the Personal 
Representative of the Estate of Maria A. 
Aguilar, deceased, and as the natural father and 
guardian of GUADALUPE MARIA 
AGUILAR, ALEJANDRO AGUILAR, and 
LORENA AGUILAR, minors, and JOSE 




ANDREW CHAI, M.D., STEVEN R. 
NEWMAN, M.D., NATHAN COONROD, 
M.D., CATHERINE A'T'UP-LEAVITT, M.D., 
MITCHELL LONG, D.O., COLUMBIA 
WEST V ALLEY MEDICAL CENTER, an 
Idaho corporation, MERCY MEDICAL 
CENTER, an Idaho corporation, and 
PRIMARY HEALTH CARE CENTER, an 
Idaho corporation, JOHN and JANE DOES I 




QUALIFIED PROTECTIVE ORDER - I 





THIS MATTER having come before the Court upon the parties' Stipulation for 
Entry of Qualified Protective Order, and this Court having found good cause therefore 
and the parties agreeing as follows: 
RECITALS 
A. Mercy Medical Center was initially a defendant in this action. The paz1ies 
stipulated to the dismissal of Mercy Medical Center, and on or about March 16,2007, 
this Court entered an Order dismissing Mercy Medical Center with prejudice from this 
casco 
B. Although Mercy Medical Center has been dismissed with prejudice and is 
no longer a party to this action, counsel for defendant Dr. Long has served a subpoena on 
Mercy Medical Center requesting documentation relating to other patients' care and 
treatment other than the decedent, Maria Aguilar, during Dr. Long's shift in the Mercy 
Medicpl Center emergency department ("ED") on May 27,2003. 
C. The pat1ies and their attorneys hereby acknowledge that Mercy Medical 
Center is a "covered entity" as defined by 45 C.F.R. § 160.13 that is subject to the Health 
Insurance Portability and Accountability Act of 1996's ("HIPAA"), 42 U.S.C. § 201 et 
seq., privacy mandate. Mercy is therefore obligated to protect its patients' "protected 
health information" ("PHI") as defined by 45 C.F.R. §§ 160.103 and 164.501. 
D. The parties agree that this Stipulation and Order are for the purpose of the 
above captioned litigation only, and shaH not be construed as a waiver of Mercy Medical 
Center's right to object to production of PHI in other cases or under other circumstances. 
QUALlFIIW })R()TI~CTIVE ORDER - 2 
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" 
h. Dr. Long has agreed to compensate Mercy Medical Center in full for all 
costs, including attorneys' fees, associated with the preparation and production of the 
requested records. 
F. To protect Mercy Medical Center's patients' PHI, the parties now stipulate 
and agree to the entry of a Qualified Protective Order. 
IT ]S HEREBY ORDERED, AND TJ-IfS DOES ORDER, AS FOLLOWS: 
I. Pursuant to the Emergency Medical Treatment & Labor Act, 42 U.S.C. § 
1395dd ("EMTALA") and its implementing regulations and HIPAA and HIPAA's 
implementing regulations, specifically, 45 C.F.R. § 164.512(e)(l), Mercy Medical Center 
is hereby ORDERED and judicially authorized to: 
a. Redact identifying PHI from a copy of its May 27, 2003 EMTALA log 
(excluding the PHI of the decedent in this matter, Maria Aguliar) for the 
time frame ii'om 09:00 through 19:00 hours; and 
b. Produce a redacted copy (as contemplated in the above paragraph)-of 
Mercy Medical Center's EMTALA log for May 27, 2003 for the time 
frame from 09:00 through 19:00 hours to Dr. Long's counsel, who will be 
responsible for disseminating copies of the EMTALA log to the remaining 
parties to the litigation, if they request it. 
2. Pursuant to 45 C.F.R. § 164.512( e)(1), Mercy Medical Center is hereby 
further ORDERED and judicially authorized to produce to Dr. Long's counsel, who will 
be responsible for disseminating copies of the requested records to the remaining parties 
to the litigation, if they request it, the following patients' (identified here only by time of 
QUALIFIEU PROTECTIVE OnDER - 3 
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arrival on March 27, 2003 as recorded in Mercy Medical Center's EMTALA log) PHI 
generated in Mercy Medical Center's ED: 




4. 5/27/2003-17:2 I 
5. 5/27/2003-·_·17:28 
6. 5/27/200).··-] 7:48 





3. Dr. Long shall bear Mercy Medical Center's costs for preparing the above 
PHI for production, including, but not limited to, copying costs and the attorneys' fees 
and associated costs of reviewing and redacting the documents as required by HIP AA 
and this Qualified Protective Order. 
QUALIFIED PR()TECT1VI~ ORDER -: 4 
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a. Dr. Long shaH immediately remit the estimated costs preparing and 
copying the records in the amount of $1 ,500.00 to counsel for Mercy 
Medical Center upon the execution of this Order. 
b, Upon completion of preparation and production of the requested 
information, Mercy Medical Center shall submit a final invoice to Dr. 
Long, If the invoice amount is greater than the estimated amount, Dr. 
Long shall immediately remit the outstanding balance. Ifthe invoice 
amount is less than the estimated amount, Mercy' Medical Center shall 
immediately remit any overpayment back to Dr. Long. 
4. Prior to production of the above listed medical charts, counsel (or Mercy 
Medical Center shall redact any personal identifying information on the PHI, including 
name, room number, patient identification number, etc., with the exception of the dates 
and times listed on the patients' medical charts and the patients' age and gender. 
5. The PHI listed above and any summaries, copies, abstracts, or other 
documents derived in whole or in part from that PHI (collectively, "PHI Documents") 
shall onJy be used for the purposes of this litigation. Any lise or disclosure of such PHI 
or PHI Documents for any other purpose is expressly prohibited. 
6. All PHI or PHI Documents produced or generated pursuant to the terms of 
this Qualified Protective Order, including all copies made of the PHI and any PHI 
Documents, shall be destroyed or returned to Mercy Medical Center, within 30 days of 
the conclusion of this litigation, including any appeals, at Mercy Medical Center's 
choice. 
QUALIFIED PROTECTIVE ORDER - 5 
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7. The parties may only disclose the PHI and any PHI Documents produced 
or generated pursuant to this Qualified Protective Order to the parties' attorneys, the 
attorneys' staff, experts, consultants, court personnel, court reporters, copy services, or 
other persons directly involved in this litigation. Before any disclosure of the subject PHI 
or PHI Documents are made to any person other than the parties and their attorneys and 
their attorneys' staff: the person receiving the PHI or PHI Documents shall agree, in 
writing, by executing a copy of the Agreement To Be Bound By Qualified Protective 
Order, attached hereto as Exhibit A, to be bound by all terms and conditions of1his 
Qualified Protective Order. 
8. If any PHI or PHI Documents produced or generated pursuant to this 
Qualified Protective Order is filed with the Court or otherwise used by any party in the 
course of this litigation, the each page of the subject PHI or PHI Documents shall be 
labeled "CONFIDENTIAL" and submitted undel' seal in a sealed envelope bearing the 
notation "TI-lIS DOCUMENT CONTAfNS INFORMATION SUBJECT TO A 
QUALIFIED PROTECTIVE ORDER." 
9. In the event that a document su~ject to this Qualified Protective Order, or 
information obtained fi'om it, is used during the course of a deposition. that pali of the 
deposition transcript that discusses or otherwise references the PHI or PHI Document 
shall be subject to the terms of this Qualified Protective Order. The party conducting the 
examination shall inform the court reporter of this Qualified Protective Order and instruct 
the reporter to identify the pages of the transcript as being subject to this Qualified 
Protective Order. The cover page of any deposition or transcript containing proprietary 
information must bear the following legend: "TT-IIS DOCUMENT CONTAINS 
QUALIFIED PHOTECTIVl~ ORDER - 6 
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INFORMATION SUBJECT TO A QUALIFIED PROTECTIVE ORDER." All copies, 
duplicates, extracts, etc., of such testimony shall be subject to the terms of this Qualified 
Protective Order to the same extent and in the same manner as the original transcripts. 
10. In the event that a document subject to this Qualified Protective Order, or 
information obtained £i'om it, is to be used during the course of the trial of this matter, 
counsel who intends to use such PHI or PHI Documents shall inform the Comt he intends 
to use information subject to this Qualified Protective Order and reasonable measures 
shall be taken to protect the confidentiality of the information. 
11. All persons in possession of PHI, PHI Documents or other information 
and testimony subject to this Qualified Protective Order shall take all necessary and 
appropriate measures to maintain the confidentiality of those materials, shall share such 
information only with persons authorized to receive it pursuant to this Qualified 
Protective Order, and shall retain it in a secure manner. 
12. The restrictions on the use of the PHI established pursuant to this 
Qualified Protective Order do not apply to Mercy Medical Center, which is already 
subject to HIPAA's privacy mandates, and this Protective Order shall not be construed to 
impose any additional obligations upon Mercy Medical Center. 
13. Nothing in this Qualified Protective Order will prejudice any party herein 
from seeking from the Court any amendments thereto. This Qualified Protective Order 
may be modified by the Court at any time on its own motion. The Court may also 
impose sanctions or find in contempt any party or person bound by this Qualified 
Protective Order found to be in violation of the terms of this Qualified Protective Order. 
QUALJFIED PROTECTIVE ORDER - 7 
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.. . . 
14. 'rhis Qualitled Protective Order is entered solely for the purposes of the 
above captioned litigation, and shall not be construed as a waiver of Mercy Medical 
Center's right to object to production of PHI in other cases or under other circumstances. 
DATED this .. ___ day of ____ . ____ _ ,2009. 
QUALIFIED PHOTECTIVE ORDER - 8 





CLEHK'S CERTIFICATE OF SERVICE 
I hereby certify that on this _ .. , __ ..... __ day of _ ..._. __ .... _._,2009, I caused to be served 
a true and correct copy of the foregoing by the method indicated below, and addressed to 
the following: 
Byron V. Foster 
Dave Comstock 
199 N. Capitol Blvd., Suite 500 
P.O. Box 1584 
Boise, Id 83701 
Andrew Brassey 
BI~ASSEY WETHERELL CRAWFORD & 
GARRETT 
203 W. Main Street 
Boise, ID 83702 
James Lynch 
LYNCH & ASSOCIATES 
1412 W. Idaho, Suite 200 
P.O. Box 739 
Boise, ID 83701-0739 
Steven K. Tolman 
TOLMAN & BRIZEE, PC 
P.O. Box 1276 
Twin Falls, Idaho 83303 
Gary T. Dance 
MOFFATT 'I1IOMAS BARRETT ROCK & 
FIELDS 
P.O. Box 817 
412 W~ Center, Suite 2000 
Pocatello, ID 83204-0817 
J. Will Varin 
GIVENS PURSLEY LLP 
601 W. Bannock 
P.O. Box 2720 
Boise, Idaho 8370 J 
QUALIFIED PROTECTIVE ORDER - 9 
____ I'land Delivery 
U.S. Mail 
___ Federal Express 
Facsimile 
___ I-land Delivery 
U.8'. Mail . 
______ Federal Express 
Facsimile 
. _____ ., I-fand Delivery 
U.S. Mail 
____ Federal Express 
Facsimile 
._ .... __ Hand Delivery 
U.S. Mail 
__ Federal Express 
Facsimile 
''' ___ '''''' Hand Delivery 
U.S. Mail 
______ Federal Express 
Facsimile 
_. __ I-land Delivery 
U.S. Mail 







David R. Lombardi 
.J. Will Varin 
GIVENS PURSLEY LLI> 
601 W. Bannock 
P.O. Box 2720 
Boise, Idaho 83701 
Telephone Number: (208) 388-1200 
Facsimile: (208) 388-1300 
Duvid R. Lombardi ISB /I 1965 
J. Will Varin ISB # 698J 
s \("f.mNTSI2.~ I K194IQu.lill." I'mtceti"" Order DOC 
Attorneys for Defendant Mercy Medical Center 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOSE AGUILAR, individually, as the Personal 
Representative of the Estate of Marra A. 
Aguilar, deceased, and as the natural father and 
guardian of GUADALUPE MARIA 
AGUILAR, ALEJANDRO AGUILAR, and 
LORENA AGUILAR, minors, and JOSE 




ANDREW CHAI, M.D., STEVEN R. 
NEWMAN, M.D., NATHAN COONROD, 
M.D., CATHERINE ATUP-LEA VITT, M.D., 
MITCHELL LONG, D.O., COLUMBIA 
WEST VALLEY MEDICAL CENTER, an 
Idaho corporation, MERCY MEDICAL 
CENTER, an Idaho corporation, and 
PRIMARY HEALTH CARE CENTER, an 
Idaho corporation, JOHN and JANE DOES I 
through X, employees of one or more of the 
Defendants, 
Defendants. 
. --.-.. --~--.... -----------~-.---~-... ~ .. --.----.-
QUALIFIED PROTECTIVE ORDEH - to 
CASE NO.: CV 05-5781 




· . , . 
AGREI!:MENT TO BE BOUND BY QUALIFIED PROTECTIVE ORDER 
I hereby acknowledge that I have carefully read the Qualitied Protective Order 
("Order") dated_ day of _______ , 2009, in the above-captioned case and that 
I fully understand the terms of the Court's Order, a copy of which is attached. I 
recognize that I am bound by the terms of that Ol'del', and I agree to comply with those 
terms. r agree, t.ll1der penalty of contempt of Court, not to disclose information 
designated under the Order to any person not entitled to access such information. I further 
agree to use the PHI subject to the Order only in connection with this litigation and not 
for any other purpose, including business, competitive or governmental purpose or 
function. I hereby consent to the jurisdiction of the United States District Court, District 
of Idaho, in respect to any proceedings relative to the enforcement of that Order, 
including, without limitation, any proceeding related to contempt of Court. 






QUALIFIED PROTECTIVE ORDEH. - 11 
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David R. Lombardi 
J. Will Varin 
GIVENS PURSLEY LLl' 
601 W. Bannock 
P.O. Box 2720 
Boise, Idaho 8370 I 
Telephone Number: (208) 388-1200 
Facsimile: (208) 388-1300 
David R. Lombardi ISH 1/ 1965 
J. Will Varin IS1311 6981 
S·\CI.IHN'f'~'2.\ 18\9~\Q".lifiod I'rol<Cliw Ordo, J)oc 
Attorneys for Defendant Mercy Medical Center 
)/')0. ~ 
~k_E 9M. 
FEB \ 6 2009 
CANYON COUN1'Y CLERK 
T. CRAWFORD, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOSE AGUILAR, individually, as the Personal 
Representative of the Estate of Maria A. 
Aguilar, deceased, and as the natural father and 
guardian of GUADALUPE MARIA 
AGUILAR, ALEJANDRO AGUILAR, and 
LORENA AGUILAR, minors, and JOSE 




ANDREW CHAI, M.D., STEVEN R. 
NEWMAN, M.D., NATHAN COONROD, 
M.D., CATHERINE ATUP-LEA VIT'C M.D., 
MITCHELL LONG, D.O., COLUMBIA 
WEST V ALLEY MEDICAL CENTER, an 
Idaho corporation, MERCY MEDICAL 
CENTER, an Idaho corporation, and 
PRIMARY HEALTH CARE CENTER, an 
Idaho corporation, JOHN and JANE DOES I 
through X, employees of one or more of the 
Defendants, 
Defendants. 
_,._ •• ~ ••• ___ • _____________ •• _. _____ •• _. ___ ._._ •• _. _____ •• ..-___ ... __ 1 
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THIS MATTER having come before the Court upon the parties' Stipulation for 
Entry of Qualified Protective Order, and this Court having found good cause therefore 
and the parties agreeing as follows: 
RECITALS 
A. Mercy Medical Center was initially a defendant in this action. The parties 
stipulated to the dismissal of Mercy Medical Center, and on or about March 16, 2007, 
this Court entered an Order dismissing Mercy Medical Center with prejudice from this 
case. 
B. Although Mercy Medical Center has been dismissed with prejudice and is 
no longer a party to this action, counsel for defendant Dr. Long has served a subpoena on 
Mercy Medical Center requesting documentation relating to other patients' care and 
treatment other than the decedent, Maria Aguilar, during Dr. Long's shift in the Mercy 
Medical Center emergency department ("ED") on May 27, 2003. 
C. The pmiies and their attorneys hereby acknowledge that Mercy Medical 
Center is a "covered entity" as defined by 45 C.F.R. § 160.13 that is subject to the Health 
Insurance Portability and Accountability Act of 1996's ("HIPAA"), 42 U.S.C. § 201 el 
seq., privacy mandate. Mercy is therefore obligated to protect its patients' "protected 
health information" ("PI-n") as defined by 45 C.F.R. §§ 160.103 and 164.501. 
D. The parties agree that this Stipulation and Order arc for the purpose of the 
above captioned litigation only, and shall not be construed as a waiver of Mercy Medical 
Center's right to object to production of PHI in other cases or under other circumstances. 
QUALlFlIW PROTI~CTIVE ORDER· 2 
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ro ' '.~. Dr. Long has agreed to compensate Mercy Medical Center in full for all 
costs, including attorneys' fees, associated with the preparation and production of the 
requested records. 
F. To protect Mercy Medical Center's patients' PHI, the parties now stipulate 
and agree to the entry of a Qualified Protective Order. 
IT IS HEREBY ORDERED, AND TJ-rrS DOES ORDER, AS FOLLOWS: 
I. Pursuant to the Emergency Medical Treatment & Labor Act, 42 U.S.C. § 
1395dd ("EMTALA") and its implementing regulations and HIPAA and HIPAA's 
implementing regulations, specifically, 45 C.F.R. § 164.512(e)(1), Mercy Medical Center 
is hereby ORDERED and judicially authorized to: 
a. Redact identifying PHI from a copy of its May 27, 2003 EMTALA log 
(excluding the PHI of the decedent in this matter, Maria Aguliar) for the 
time frame from 09:00 through 19:00 hours; and 
b. Produce a redacted copy (as contemplated in the above paragraph) of 
Mercy Medical Center's EMTALA log for May 27, 2003 for the time 
frame from 09:00 through 19:00 hours to Dr. Long's counsel, whQ will be 
responsible for disseminating copies of the EMTALA log to the remaining 
parties to the litigation, if they request it. 
2. Pursuant to 45 C.F.R. § I 64.512(e)(1), Mercy Medical Center is hereby 
further ORDERED and judicially authorized to produce to Dr. Long's counsel, who will 
be responsible for disseminating copies of the requested records to the remaining parties 
to the litigation, if they request it, the following patients' (identified here only by time of 
QUALIFIED PROTECTIVE ORDER - 3 
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arrival on March 27, 2003 as recorded in Mercy Medical Center's EMTALA log) PHI 
generated in Mercy Medical Center's ED: 











II. 5/27/2003-.. -18:57 
3. Dr. Long shall bear Mercy Medical Center's costs for preparing the above 
PHI for production, including, but not limited to, copying costs and the attorneys' fees 
and associated costs of reviewing and redacting the documents as required by HIPAA 
and this Qualified Protective Order. 
QUALIFIED PHOTECTIVI~ ORDER - 4 
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a. Dr. Long shall immediately remit the estimated costs preparing and 
copying the records in the amount of $1,500.00 to counsel for Mercy 
Medical Center upon the execution of this Order. 
b. Upon completion of preparation and production of the requested 
information, Mercy Medical Center shall submit a final invoice to Dr. 
Long. If the invoice amount is greater than the estimated amount, Dr. 
Long shall immediately remit the outstanding balance. If the invoice 
amount is less than the estimated amount, Mercy Medical Center shall 
immediately remit any overpayment back to Dr. Long. 
4. Prior to production of the above listed medical charts, counsel for Mercy 
Medical Center shall redact any personal identifying information on the PHI, including 
name, room number, patient identification number, etc., with the exception of the dates 
and times listed on the patients' medical charts and the patients' age and gender. 
5. The PHI listed above and any summaries, copies, abstracts, or other 
documents derived in whole or in part from that PHI (collectively, "PHI Documents") 
shall only be used for the purposes of this litigation. Any lise or disclosure of such PHI 
or PHI Documents for any other purpose is expressly prohibited. 
6. All PHI or PHI Documents produced 01' generated pursuant to the terms of 
this QualWcd Protective Order, including all copies made of the PHI and any PHI 
Documents, shall be destroyed or returned to Mercy Medical Center, within 30 days of 
the conclusion of this litigation, including any appeals, at Mercy Medical Center's 
choice. 
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7. The parties may only disclose the PHI and any PHI Documents produced 
or generated pursuant to this Qualified Protective Order to the parties' attorneys, the 
attorneys' staff, experts, consultants, court personnel, court reporters, copy services, or 
other persons directly involved in this litigation. Before any disclosure of the subject PHI 
or PHI Documents are made to any person other than the parties and their attorneys and 
their attorneys' staff': the person receiving the PHI or PHI Documents shall agree, in 
writing, by executing a copy of the Agreement To Be Bound By Qualified Protective 
Order, attached hereto as Exhibit 1\, to be bound by all terms and conditions of this 
Qualified Protective Order. 
8. If any PHI or PH] Documents produced or generated pursuant to this 
Qualified Protective Order is filed with the Court or otherwise used by any party in the 
course of this litigation, the each page of the subject PHI or PHI Documents shall be 
labeled "CONFIDENTIAL" and submitted under seal in a sealed envelope bearing the 
notation "THIS DOCUMENT CONTAINS INFORMATION SUBJECT TO A 
QUALIFIED PROTECTIVE ORDER." 
9. In the event that a document subject to this Qualified Protective Order, or 
information obtained from it, is used during the course ofa deposition, that part of the 
deposition transcript that discusses or otherwise references the PHI or PHI Document 
shall be subject to the terms of this Qualified Protective Order. The party conducting the 
examination shall inform the court reporter of this Qualified Protective Order and instruct 
the reporter to identify the pages of the transcript as being subject to this Qualified 
Protective Order. The cover page of any deposition or transcript containing proprietary 
information must bear the following legend: "TI-IIS DOCUMENT CONTAINS 
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INFORMATION SUBJECT TO A QUALIFIED PROTECTIVE ORDER." All copies, 
duplicates, extracts, etc., of such testimony shall be subject to the terms of this Qualified 
Protective Order to the same extent and in the same manner as the original transcripts. 
10. In the event that a document subject to this Qualified Protective Order, or 
information obtained fi'om it, is to be used during the course of the trial of this matter, 
counsel who intends to use such PHI or PHI Documents shaH inform the COUl1 he intends 
to use information subject to this Qualified Protective Order and reasonable measures 
shall be taken to protect the confidentiality of the information. 
11. All persons in possession of PHI, PHI Documents or other information 
and testimony subject to this Qualified Protective Order shall take all necessary and 
appropriate measures to maintain the confidentiality of those materials, shall share such 
information only with persons authorized to receive it pursuant to this Qualified 
Protective Order, and shall retain it in a secure manner. 
12. The restrictions on the use of the PHI established pursuant to this 
Qualified Protective Order do not apply to Mercy Medical Center, which is already 
subject to HIPAA's privacy mandates, and this Protective Order shall not be construed to 
impose any additional obligations upon Mercy Medical Center. 
13. Nothing in this Qualified Protective Order will prejudice any party herein 
from seeking from the Court any amendments thereto. This Qualified Protective Order 
may be modified by the Court at any time on its own motion. The Court may also 
impose sanctions or find in contempt any party or person bound by this Qualified 
Protective Order found to be in violation of the terms of this Qualified Protective Order. 
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14. 'rhis QuaIif1ed Protective Order is entered solely for the purposes of the 
above captioned litigation, and shall not be construed as a waiver of Mercy Medical 
Center's right to object 1-roduction of PHI in other cases or under other circumstances. 
DATED this ... [ ____ day of _ ~ _______ ., 2009. 
/ 
I .. t// 
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EXHIBIT A 
David R. Lombardi 
.J. Will Varin 
GIVENS PURSLEY LLP 
601 W. Bannock 
P.O. Box 2720 
Boise, Idaho 8370) 
Telephone Number: (208) 388~1200 
Facsimile: (208) 388-1300 
Duvid R. Lombardi ISH 1/ 1965 
.I. Will Varin ISH 1/6981 
s \("I.IENrS\2~IH\94\QtI.ljllc" l'rOlcc,il'. O,d ... I)OC 
Attorneys for Defendant Mercy Medical Center 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOSE AGUILAR, individually, as the Personal 
Representative of the Estate of Maria A. 
Aguilar, deceased, and as the natural father and 
guardian of GUADALUPE MARIA 
AGUILAR, ALEJANDRO AGUILAR, and 
LORENA AGUILAR, minors, and JOSE 




ANDREW CHAI, M.D., STEVEN R. 
NEWMAN, M.D., NATHAN COONROD, 
M.D., CATHERINE ATUP-I",EA V ITT, M.D., 
MITCHELL LONG, D.O., COLUMBIA 
WEST VALLEY MEDICAL CENTER, an 
Idaho corporation, MERCY MEDICAL 
CEN'fER, an Idaho corporation, and 
PRIMAR Y I-IEALTH CARE CENTER, an 
Idaho corporation, JOHN and JANE DOES I 
through X, employees of one or more of the 
Defendants, 
Defendants. 
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AGREI~MENT TO BI~ BOUND HY QUALIFIED PROTECTIVE ORDER 
I hereby acknowledge that I have carefully read the Qualified Protective Order 
("Order") dated_ day of ,2009, in the above-captioned case and that 
I fuJly understand the terms of the Court's Order, a copy of which is attached. I 
recognize that I am bound by the terms of that Order, and I agree to comply with those 
terms. I agree, under penalty of contempt of Court, not to disclose information 
designated under the Order to any person not entitled to access such information. I further 
agree to use the PHI subject to the Order only in connection with this litigation and not 
for any other purpose, including business, competitive or governmental purpose or 
function. I hereby consent to the jurisdiction of the United States District Court, District 
ofIdaho, in respect to any proceedings relative to the enforcement of that Order, 
including, without limitation, any proceeding related to contempt of Court. 




Business Address: ---_ ... _-_._--------
Home Address: 
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CLERK'S CERTIFICATE OF SERVICE 
I hereby certify that on this 1.1 ..... ,_ day of ... f~, 2009, I caused to be served 
a true and correct copy of the foregoing by the method indicated below, and addressed to 
the following: 
Byron V. Foster 
Dave Comstock 
199 N. Capitol Blvd., Suite 500 
P.O. Box 1584 
Boise, Id 83701 
Andrew Brassey 
BRASSEY WETHERELL CRA WFORD & 
GARRETT 
203 W. Main Street 
Boise, ID 83702 
James Lynch 
LYNCH & ASSOCIATES 
1412 W. Idaho, Suite 200 
P.O. Box 739 
Boise, ID 83701-0739 
Steven K. Tolman 
TOLMAN & BRIZEE, PC 
P.O. Box 1276 
Twin Falls, Idaho 83303 
Gary T. Dunce 
MOFF ATT 'fHOMAS BARRET'r ROCK & 
FIELDS 
P.O. Box 817 
412 W. Center, Suite 2000 
Pocatel1o, ID 83204-0817 
J. Will Varin 
GIVENS PURSLEY LLP 
601 W. Bannock 
P.O. Box 2720 
Boise, Idaho 83701 
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'ORIGINAL 
David E. Comstock 
LAW OFFICES OF COMSTOCK & BUSH 
199 N. Capitol Blvd., Ste 500 
P.O. Box 2774 
Boise, Idaho 83701-2774 
Telephone: (208) 344-7700 
Facsimile: (208) 344-7721 
ISB #: 2455 
Byron V. Foster 
Attorney At Law 
199 N. Capitol Blvd., Ste 500 
P.O. Box 1584 
Boise, Idaho 83701 
Telephone: (208) 336-4440 
Facsimile: (208) 344-7721 
ISB #: 2760 
Attorneys for Plaintiffs 
F 'A.~ B2Q9.M. 
FEB' 9 2009 / 
CANYON COUNTY CLERK 
M SECK, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO FOR THE COUNTY OF CANYON 
JOSE AGUILAR, individually, as the Personal ) 
Representative of the Estate of Maria A. Aguilar, ) 
deceased, and as the natural father and ) 
guardian of GUADALUPE MARIA AGUILAR, ) 
ALEJANDRO AGUILAR, and LORENA ) 
AGUILAR, minors, and JOSE.AGUILAR, JR., ) 
heirs of Maria A. Aguilar, deceased, ) 
Plaintiffs, 
v. 
ANDREW CHAI, M.D., STEVEN R. NEWMAN, 
M.D., NATHAN COONROD, M.D., MITCHELL 
LONG, D.O., and PRIMARY HEALTH CARE 
CENTER, an Idaho corporation, JOHN and 
JANE DOES I through X, employees of one or 
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Case No. CV 05-5781 
PLAINTIFF'S MOTION FOR 
PROTECTIVE ORDER 
COME NOW Plaintiffs above-named, by and through their counsel of record, and 
hereby move this Court, pursuant to Idaho Rule of Procedure 26(c)(1) for a Protective 
Order regarding the deposition of Kenneth Bramwell, M.D. This Motion is based upon the 
pleadings and documents on file herein, the Memorandum in support and the Affidavit of 
Byron V. Foster filed herewith. 
DATED THIS 'D day of February, 2009. 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
I hereby certify that on the ~ day of February, 2009, I served a true and correct 
copy of the above and foregoing instrument, by method indicated below, upon: 
Andrew C. Brassey, Esq. 
Brassey Wetherell Crawford & 
Garrett LLP 
203 W. Main St. 
Boise, 1083702 
Attorneys for Defendant Andrew Chai, 
M.D. 
Steven K. Tolman 
Tolman & Brizee, PC 
Hawle¥ Troxell Ennis & Hawley LLP 
1323r Ave. E 
P.O. Box 1276 
Twin Falls, 1083303 
Attorneys for Defendants Nathan 
Coonrod, M.D. and Primary Health Care 
Center 
Gary T. Dance 
Moffatt Thomas Barrett Rock & 
Fields Chartered 
412 W. Center, Suite 2000 
PO Box 817 
Pocatello 1083204-0817 
Attorneys for Defendant Steven R. 
Newman, M.D. 
James B. Lynch 
Lynch & Associates, PLLC 
1412 W. Idaho Street, Suite 200 
PO Box 739 
Boise, 10 83701-0739 
Attorneys for Defendant Mitchell Long, 
D.O. 
ca-- U.S. Mail 
D Hand Delivery 






Facsimile (208) 733-5444 
W-- U.S. Mail 
D Hand Delivery 






Facsimile (208) 331-0088 
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David E. Comstock 
LAW OFFICES OF COMSTOCK & BUSH 
199 N. Capitol Blvd., Ste 500 
P.O. Box 2774 
Boise, Idaho 83701-2774 
Telephone: (208) 344-7700 
Facsimile: (208) 344-7721 
ISB #: 2455 
Byron V. Foster 
Attorney At Law 
199 N. Capitol Blvd., Ste 500 
P.O. Box 1584 
Boise, Idaho 83701 
Telephone: (208) 336-4440 
Facsimile: (208) 344-7721 
ISS #: 2760 
Attorneys for Plaintiffs 
p j .L.At~~ cfzD 9.M. 
FEB 19 2009 ./' 
CANYON COUNTY CLERK 
M BECK, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO FOR THE COUNTY OF CANYON 
JOSE AGUILAR, individually, as the Personal ) 
Representative of the Estate of Maria A. Aguilar, ) 
deceased, and as the natural father and ) 
guardian of GUADALUPE MARIA AGUILAR, ) 
ALEJANDRO AGUILAR, and LORENA ) 
AGUILAR, minors, and JOSE AGUILAR, JR., ) 
heirs of Maria A. Aguilar, deceased, ) 
Plaintiffs, 
v. 
ANDREW CHAI, M.D., STEVEN R. NEWMAN, 
M.D., NATHAN COONROD, M.D., MITCHELL 
LONG, D.O., and PRIMARY HEALTH CARE 
CENTER, an Idaho corporation, JOHN and 
JANE DOES I through X, employees of one or 
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MEMORANDUM IN SUPPORT 
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COME NOW Plaintiffs above-named, by and through their counsel of record, and 
hereby submit this Memorandum in Support of Plaintiffs' Motion for Protective Order this 
Court, pursuant to Idaho Rule of Procedure 26(c)(1). 
I. 
BACKGROUND 
Defendant Long, an emergency physician who saw Plaintiffs' deceased, Maria 
Aguilar, in the emergency department at Mercy Medical Center (MMC) in Nampa, Idaho on 
May 27, 2003, has filed a Notice of Deposition to take the deposition of Kenneth Bramwell, 
M.D., an emergency medicine physician practicing in Meridian, Idaho since 2003. 
Dr. Bramwell was retained by Plaintiffs to act as the local qualifying physician for 
Plaintiffs' two expert emergency physicians, Paul Blaylock, M.D. and Dean Lapinel, M.D. 
Plaintiffs object to the taking of Dr. Bramwell's deposition for several reasons as will be 
explained below. Dr. Bramwell will not be called to testify at trial but is, instead, a 
consulting expert not expected to testify. Thus, pursuant to IRCP 26(b)(4)(B), Defendant 
Long must show "exceptional circumstances" in order to depose Dr. Bramwell. Defendant 
Long ostensibly wants to depose Dr. Bramwell in order to verify that he did, in fact, 
participate in a telephone conversation with Drs. Blaylock and Lapinel on November 14, 
2007. The substance of that conversation is summarized in Plaintiffs' Supplemental Expert 
Witness Disclosure filed on January 24,2008. (See Exhibit "A" to the Affidavit of Byron V. 
Foster (("Foster Aff.")), filed herewith.) 
The depositions of both Dr. Lapinel and Dr. Blaylock have been taken. In those 
depositions, both doctors further explained the nature of the conversation with Dr. 
Bramwell. Both Dr. Lapinel and Dr. Blaylock also testified as to additional information 
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which lays a foundation for their respective knowledge of the applicable standard of health 
care practice for Defendants Long and Newman; the two emergency physician defendants 
in this case. 
Dr. Lapinel is a retired Boise emergency physician who formerly (up until sometime 
in 2001) practiced at St. Luke's and St. Alphonsus regional medical centers and also in 
Mountain Home, Idaho. During this time period, he worked with emergency physicians who 
worked in the emergency departments in Caldwell and Nampa. (See deposition transcripts 
of Dean Lapinel, M.D., taken on May 28, 2008 and September 23, 2008 at pages 32 
through 37; 145 through 157, attached as Exhibit "B" to the Foster Aff.) In addition, Dr. 
Lapinel testified that since his retirement from the practice of emergency medicine, he has 
kept current in areas of special interest to him; one of those being pulmonary emboli. (See 
deposition transcript of Dean Lapinel, M.D., pages 178,179, attached as Exhibit "B" to the 
Foster Aff.) 
With regard to Dr. Blaylock, his deposition testimony indicates that aside from the 
conversation with Dr. Bramwell, he has knowledge of the standard of health care practice 
applicable to Defendants Long and Newman in May of 2003 through his numerous contacts 
with emergency physicians in Idaho, his review and testimony in other medical negligence 
cases in Idaho, his membership in the American College of Emergency Medicine, his 
activities as a lecturer in emergency medicine and his review of the deposition of defendant 
Newman. (See deposition transcript of Paul Blaylock, M.D., taken on May 29, 2008 at 
pages 24 through 30, page 63, and pages 173 through 175, attached as Exhibit "C" to the 
Foster Aff.) 
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In addition, Plaintiffs have contacted, by letter, every emergency medicine physician listed 
in the 2008 Idaho Medical Association Directory as practicing emergency medicine in both 
Caldwell and Nampa, Idaho; with the exception of emergency physicians who were 
involved at some point in time in the care and treatment of Plaintiffs' deceased. No positive 
responses were received. In other words, Dr. Bramwell is the only emergency physician 
practicing in the west end of the Treasure Valley who agreed to speak to Drs. Lapinel and 
Blaylock. (See Foster Aff. filed herewith.) 
II. 
ARGUMENT 
1. Idaho Case Law 
Idaho Code § 6-1012 mandates that a plaintiff in a medical negligence action must 
come forward with expert testimony establishing a violation, by the defendant, of the 
applicable standard of health care practice. The Statute reads, in pertinent part: 
" ... (s)uch claimant or plaintiff must, as an essential part of his 
or her case in chief, affirmatively prove by direct expert 
testimony and by a preponderance of all the competent 
evidence, that such defendant then and there negligently failed 
to meet the applicable standard of health care practice of the 
community in which such care was or allegedly should have 
been provided, as such standard existed at the time and place 
of the alleged negligence ... and as such standard then and 
there existed with respect to the class of health care provider 
that such defendant then and there belonged to and in which 
capacity he, she or it was functioning. Such individual providers 
of health care shall be judged in comparison with similarly 
trained and qualified providers of the same class in the same 
community, taking into account his or her training, experience, 
and fields of specialization, if any. If there be no other like 
provider in the community and the standard of practice is 
therefore indeterminable, evidence of such standard in similar 
Idaho communities at said time may be considered. As used in 
this act, the term "community" refers to that geographical area 
ordinarily served by the licensed general hospital at or nearest 
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to which such care was or allegedly should have been 
provided." (emphasis added). 
The manner and method for qualifying an out-of-area expert for rendering testimony 
against an Idaho health care provide has been the subject of many Idaho appellate court 
decisions. However, perhaps one of the best analyses of the state of Idaho law on this 
subject is contained in Keyser v. Garner 129 Idaho 112, 922 P.2d 409 (Idaho ct. App. 
1996). 
Keyser v. Garner was a medical negligence case involving a suit by the parents of 
a severely brain damaged infant against a Boise ear, nose and throat physician. After 
losing at trial, plaintiffs appealed and one of the issues on appeal was the foundation for 
testimony of one of defendants' out of a rea medical experts. The Court of Appeals stated 
the issue as follows: 
"The focus in the present case is upon the method by which an 
out-of-town expert in a medical malpractice case may gain 
'actual knowledge' of the local standard of care as required by 
Idaho Code § 6-1013." 
The Court of Appeals stated the factual background as follows: 
"At trial, one of Dr. Garner's standard of care experts was Dr. 
Harlan Muntz, who was a board certified pediatric ENT 
practicing at Children's Hospital in St. Louis, Missouri and also 
a faculty member of Washington University Medical School. 
Dr. Muntz worked in the Cleft Palate and Cranial Facial 
Institute at Children's Hospital. Dr. Muntz testified that he was 
the Chairman of the Hospital's Tracheostomy and Airway 
Communication Team, which reviewed the care of all of the 
Hospital's child patients with tracheostomies. Dr. Muntz stated 
that, in order to familiarize himself with the Boise standard of 
practice for the postoperative management of pediatric 
tracheostomy patients undergoing cleft palate surgery, he had 
spoken with a board certified ENT practicing in Boise, reviewed 
Matthew's medical records and reviewed depositions, taken in 
the case, of other physicians who have practiced in Boise. In 
his conversations with the local ENT Dr. Muntz obtained 
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information about the hospital, the anesthesia service that is 
available to surgeons who admit patients to the hospital for 
surgery, the facilities and monitoring available at the hospital's 
PICU, the type of nursing and respiratory therapy services 
available on the general pediatric floor, the overall quality and 
interaction between ear, nose and throat surgeons in Boise, 
and the way other Boise surgeons have managed cases 
similar to Matthew's case prior to August 1991. Based upon 
this information, Dr. Muntz opined that the local standard of 
care at the time of the alleged negligence did not require that 
Matthew be placed in the PICU or be monitored by a pulse 
oximeter." 
Keyser, supra, at 116. 
While Dr. Muntz was permitted to testify at trial, in ruling on plaintiffs' motion for new 
trial, the district court concluded that the testimony should have been excluded because an 
inadequate foundation had been laid for Dr. Muntz' testimony regarding the standard of 
care in Boise. On this issue, the Court of Appeals quoted the trial court as follows: 
"In my view, it is essential to bear in mind that in all of these 
early cases (Strode v. Lenzi (citation omitted); Buck v. Sf. Clair 
(citation omitted), and LePel/ey v. Grefenson (citation omitted», 
the expert from afar had a personal opinion that there did exist 
a national standard of care on point, and that the expert from 
afar knew what the national standard of care was; in all of 
these cases, the expert was of the opinion that the applicable 
local standard of care ought to be the same as the national 
standard of care applicable to the board specialty under 
examination. Any local inquiry by the out of state expert, then, 
was not to determine what the standard of care in the 
community was, but rather was only to determine whether 
there were any local deviations from an existing national 
standard which would bear on the subject. . .. Within this 
context, then, the testimony of Dr. Muntz was seriously flawed. 
He never testified to the existence of a national standard of 
care applicable to board certified [ENT's] when performing cleft 
palate repairs upon infants with tracheostomies, nor did he 
testify that he held a personal opinion on what the appropriate 
national standard of care was or ought to be. . .. In 
substance, his testimony was only that he had made inquiry of 
others as to what the standard of care was, and that based 
upon what others had told him, he was of the opinion that Dr. 
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Garner had satisfied the local standard. In effect, this meant 
that the entire basis for this witness's opinion on the standard 
of care was based upon hearsay, rather than only the 
component of local deviations from a national standard. I think 
this is insufficient to constitute the necessary foundation for the 
opinions rendered under Idaho Code § 1013 and the cases 
cited above." 
Keyser v. Garner, supra, at 116-117, emphasis added. 
The Court of Appeals, in discussing the District Court's decision stated the following: 
"Thus, the district court concluded that a conversation with a 
local physician will suffice to familiarize an out of town expert 
with the local standard of care in cases where the expert 
testifies that there is a national standard of care and that there 
are no local deviations from the national standard. The court 
held that the foundational requirements outlined in Idaho Code 
§ 6-10 13( c) are more stringent, however, in cases like the 
present action, where there is no testimony as to the existence 
of a national standard of care. In the latter circumstance, the 
district court concluded, 'a great deal more is required for 
the adequate preparation than merely reading the medical 
chart and talking with one specialist in the field.' 
As the district court aptly stated, the question of how to 
qualify an out of area physician to render an opinion in a 
medical malpractice case 'has plagued the bench and trial bar 
since the enactment of Idaho's statutory structure ... requiring 
proof [of] actual knowledge of the local standard of care.' This 
issue of how to meet the foundational standards for out of area 
experts has been addressed a number of times by the Idaho 
Supreme Court since the enactment of Idaho Code § 6-1013. 
The first such decision is Buck v. Sf. Clair, 108 Idaho 743, 702 
P.2d 781 (1985). In that case, the trial court had concluded 
that the plaintiff's out of state expert lacked actual knowledge 
of the Boise standard of care because he had not practiced in 
Boise, had not admitted patients to Boise hospitals, had not 
evaluated any area medical facilities, and was not familiar with 
any local medical literature. The trial court therefore granted a 
directed verdict for the defendant. The Supreme Court 
reversed. The court stated that an out of town physician must 
make an inquiry to ensure that there are no local deviations 
from the national standard. In the Buck case, the plaintiff's 
expert testified that he obtained familiarity with the local 
standard through his specialty training and through questioning 
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of a Caldwell physician who informed the expert that the local 
standard was equivalent to the national standard. The Idaho 
Supreme Court found this inquiry sufficient to qualify the 
witness to testify." 
Keyser, supra, at 117. 
The Court in Keyser v. Garner went on to quote from Frank v. East Shoshone 
Hospital, 114 Idaho 480,757 P.2d 1199 (1988). In that case, the expert witness testified 
that he had not discussed the standard of care with any local doctors. In affirming the grant 
of summary judgment for defendant, the Court in Frank stated: 
"Our decision today does not cast an onerous burden on 
plaintiffs in medical malpractice actions. It is not an overly 
burdensome requirement to have an expert become familiar 
with the standard of care in the community where alleged 
malpractice is committed. In Buck v. St. Clair, the expert 
became familiar with the local standard of care by simply 
questioning a local doctor." 
Frank, supra at 482. 
In a concurring opinion in the Frank case, Justice Huntley similarly observed that: 
"[I]t does not take a Herculean effort for an expert to become 
familiar with the local standard of care. It can be done on the 
telephone. " 
Frank, supra at 484. 
The Court of Appeals in Keyser went on to quote from several other Idaho decisions 
and then stated: 
"The foregoing cases all indicate the foundational prerequisite 
of familiarity with the community standard of care is satisfied by 
an out of area physician's testimony that he or she has 
conversed about those standards with a qualified physician 
practicing in the community and has thereby become 
knowledgeable about the local standards. 
In all of the reported Idaho Appellate decisions holding the 
foundational standards to be satisfied, the outside expert 
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testified that there existed a national or regional standard of 
care with which the expert was already familiar and that the 
applicable community standard did not deviate from that 
national or regional standard. Therefore, we agree with the 
district court that no prior authority is directly on point regarding 
the foundational requirements of Idaho Code § 6-1013 when 
there exists no national or regional standard against which to 
compare the local standard of care. However, unlike the 
district court, we do not infer from the statute or case law any 
suggestion that the foundational prerequisites for expert 
testimony are more stringent in such cases. . . . We find 
nothing in Buck or in any of the subsequent decisions which 
suggests that the requirements of Idaho Code § 6-1013 would 
be more stringent when there is no national standard of care. 
We conclude, therefore, that even where no national standard 
applies, an out of area physician may satisfy the foundational 
criteria of Idaho Code § 6-1013 by obtaining information about 
the local standard of practice through consultations with one or 
more qualified local physicians." 
Keyser, supra at 118-119. 
Thus, case law in Idaho contemplates that an out of area physician can meet the 
foundational requirements of Idaho Code § 6-1012 and § 6-1013 by conducting a telephone 
conversation with a qualified Idaho physician. There is no requirement that the qualifying 
physician submit an affidavit and there is no requirement that the information gained 
through the telephone conversation is somehow inadmissible. This issue is put to rest by 
Keyser v. Garner and Frank v. East Shoshone Hospital. To find otherwise, would be to 
place a mandatory burden upon Plaintiffs that in every medical negligence case they illicit 
testimony of a local physician. This is not what the statutes contemplate. Keyser v. 
Garner, supra, establishes the methodology by which a plaintiff in a medical negligence 
claim can satisfy the actual knowledge requirement of Idaho Code § 6-1013. The 
applicable portion of that code section states: 
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". . . This section shall not be construed to prohibit or 
otherwise preclude a competent expert witness who resides 
elsewhere from adequately familiarizing himself with the 
standards and practices of (a particular) such area and 
thereafter giving opinion testimony in such a triaL" 
Idaho Code § 6-1013. 
Against this backdrop, what is a plaintiff to do when no local qualifying expert can be 
located who will speak with the plaintiff's out-of-area experts? The answer is found in the 
language quoted above from I.C. § 6-1012 and the two cases that have interpreted that 
portion of the Statute; Hoene v. Barnes, 121 Idaho 752,828 P.2d 315 (1992) and Morris v. 
Thomson, 130 Idaho 138, 937 P.2d 1212 (1997). 
In Hoene, Plaintiffs brought suit against a cardiovascular surgeon in Boise, arising 
out of a PDA surgery. In attempting to qualify their expert, plaintiffs discovered that Dr. 
Barnes and his business associates were the only cardiovascular surgeons in the state who 
performed this type of surgery. Thus, plaintiffs had no health care provider to turn to in 
Idaho through which to qualify their expert. The Idaho Supreme Court, in discussing this 
issue, stated the following: 
"These circumstances cause us to examine and construe the 
following portions of Idaho Code § 6-1012: 
If there be no other like provider in the community and the 
standard of practice is therefore indeterminable, evidence of 
such standard in similar Idaho communities at said time may 
be considered. As used in this act, the term 'community' refers 
to that geographical area ordinarily served by the licensed 
general hospital at or nearest to which such care was or 
allegedly should have been provided. 
Under the unique circumstances of this case, there was no 
provider of PDA surgery by a cardiovascular surgeon in Idaho 
other than Dr. Barnes and his colleagues who practiced as a 
professional association. Because these physicians all 
practiced together and were part of one business entity, we 
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treat them as one provider under the statue. Therefore, we 
conclude under Idaho Code § 6-1012 that the standard of 
health care practice in the community ordinarily served by St. 
Luke's was indeterminable. 
We also conclude that no 'similar Idaho communities' existed 
about which Monica could have presented evidence of the 
standard of practice for a cardiovascular surgeon performing 
PDA surgery. Therefore, Idaho Code §§ 6-1012 and 6-1013 
do not provide a means of establishing the applicable standard 
of practice in this case." 
121 Idaho 752 at 754. 
The Supreme Court went on to determine that it needed to turn to Idaho decisions 
which predated the enactment of Idaho Code §§ 6-1012 and 6-1013 to determine the 
common law of Idaho prior to the enactment of those statutes in order to determine the 
methodology by which plaintiffs, under these circumstances, could qualify their expert 
witness. 
After its review of Idaho common law regarding this issue, the Court in Hoene 
concluded that prior to the enactment of Idaho Code §§ 6-1012 and 6-1013 in 1976, the 
common law rule in Idaho was the similar localities rule and that this similar localities rule 
was not limited to similar localities in Idaho. Thus, plaintiffs' expert, who had practiced 
cardiovascular surgery in Syracuse, New York, and had served two terms on the American 
Board of Thoracic and Cardiovascular Surgery, had demonstrated actual knowledge ofthe 
standard of practice for cardiovascular surgeons throughout the United States, including the 
standards in localities similar to the community ordinarily served by st. Luke's .. 
In Morris, plaintiffs sued a physician in Emmett, Idaho. At trial, plaintiffs' expert was 
not allowed to testify because the expert attempted to testify to the standard of care in 
similar Idaho communities as opposed to the specific standard of care in Emmett. 
Plaintiffs' argument was that the only other qualified health care provider in Emmett was 
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Defendant's expert and therefore, pursuant to Hoene, plaintiffs could look to similar Idaho 
communities for a health care provider to qualify their expert. However, the court stated: 
"In the case at bar, Morris argues that a situation similar to that 
in Hoene has occurred. Morris argues that doctors practicing 
in the Emmett community at the relevant time where either 
unavailable or biased in favor of Thomson and that Morris' 
expert, Dr. Giles, could properly testify regarding the standard 
of care in communities similar to Emmett. Morris, however, 
has ignored the central premise of our decision in Hoene. In 
that case, the plaintiffs first demonstrated that no health care 
provider other than the defendant or his business associates 
practiced in the local community (Boise) and thus that the local 
standard of care was indeterminable. Only then did we turn to 
'similar communities' to establish the relevant standard of 
care. Under § 6-1012, Morris cannot establish the local 
standard of care by reference to similar communities until she 
has demonstrated that the standard of care in Emmett was 
indeterminable due to the absence of other health care 
providers in the community. In this case, however, Morris has 
failed to establish that no other health care provider was 
practicing in Emmett at the time of Jessie's birth through which 
her expert could have familiarized himself with the local 
standard of care. Because she did not demonstrate that the 
standard of care in Emmett was indeterminable, Morris could 
not use the standard of care in similar communities." 
(Emphasis added.) 
130 Idaho 138 at 147. 
The above underscored portion of the Morris opinion indicates that had plaintiffs 
established that other health care providers in Emmett had refused to speak with their 
expert, they could have established that the standard of care was indeterminable pursuant 
to § 6-1012. This is exactly the situation presented in the instant case. No other qualified 
health care provider in Caldwell or Nampa, will speak with Plaintiffs' experts. Therefore, 
under this alternative argument, the standard of care in Caldwell and Nampa, Idaho, is 
"indeterminable" pursuantto Idaho Code § 6-1012. 
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Under the circumstances of this case, either Plaintiffs' experts have laid an 
appropriate foundation for their testimony pursuant to their conversations with Dr. 
Bramwell or, because Plaintiffs could find no other qualified health care providers in 
Caldwell and Nampa, Idaho, willing to speak with their experts, the applicable standard of 
health care practice is "indeterminable" and Plaintiffs can then look to similar Idaho 
communities from which to qualify their experts. In the Hoene case, after determining that 
plaintiffs' cardiovascular surgeon expert could testify based upon his knowledge of similar 
localities outside of Idaho, because of the unique circumstances of that case, the Court 
stated: 
"Otherwise, a medical malpractice claimant like Monica would 
not be able to establish a prima facie case. This would insulate 
physicians in the unique position of Dr. Barnes from any 
malpractice action. There is no indication in Idaho Code §§ 6-
1012 and 6-1013 that the legislature intended to grant this 
immunity from suit to those physicians who have unique 
specialties in this state." 
121 Idaho 752 at 756. 
The search for expert witnesses in a medical negligence case is a daunting task for 
the plaintiffs bar. The search for local physicians to qualify those experts is often a time 
consuming, fruitless endeavor. The statutes governing medical malpractice litigation in 
Idaho, as well as the case law on the subject, indicate neither should be used to thwart 
pursuit of a claim against a physician based upon a "conspiracy of silence." So long as a 
plaintiff proceeds in good faith and does everything possible to locate a local qualifying 
health care provider; the failure to find such an individual in the "community" does not, and 
cannot, operate as a bar to the courthouse door. 
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Accordingly, as Plaintiffs have done all they could reasonably be required to do to 
qualify their expert witnesses; Plaintiffs believe the Court should find legally sufficient 
foundation for the testimony of their expert witnesses. 
Aside from I.R.C.P. 26(b)(4)(B), and the fact Dr. Bramwell was the only emergency 
physician in the west end of the Treasure Valley willing to speak with Drs. Blaylock and 
Lapinel, there are other reasons why Defendant Long should not be allowed to depose Dr. 
Bramwell. 
First; it does not matter whether or not Dr. Bramwell has formed an opinion 
regarding whether or not either Dr. Long or Dr. Newman violated the applicable standard of 
health care practice. 
In Watts v. Lynn, 125 Idaho 341, 870 P .2d 1300 (1994); suit was brought against a 
Wallace, Idaho, dentist over a dental paste Dr. Lynn has used on the Plaintiff. Dr. Cohen, 
Plaintiff's expert, spoke with Dr. Branz, a Wallace dentist, in order to familiarize himself with 
the standard of care. A motion for summary judgment was granted for defendant based, in 
part, on the trial court's finding that Dr. Cohen did not know the applicable standard of care 
, 
because defendant had submitted an affidavit of Dr. Branz stating that the use of the paste 
was within the standard of care. 
The Supreme Court reversed, finding that the trial court had mistakenly engaged in 
weighing conflicting evidence rather than determining, for purposes of summary judgment, 
whether plaintiff had offered sufficient evidence to defeat the motion. 
Thus, for purposes of the issue herein, it does not matter whether or not the local 
qualifying expert has an opinion regarding the activities of defendant physicians nor does it 
matter what that opinion is. All that matters is whether or not the testifying experts have a 
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proper foundation for their opinions. Watts, taken together with the fact that, pursuant to 
Idaho Code § 6-1012, the standard of care for emergency physicians in Caldwell and 
Nampa in May of 2003 is indeterminable; means that Defendant Long has no valid reason 
to depose Dr. Bramwell. 
There is an additional reason for granting Plaintiffs' Motion for Protective Order. 
Kozlowski v. Rush, 121 Idaho 825,828 P. 2d 854; Rhodehouse v. Stutts, 125 Idaho 208, 
868 P. 2d 1224 and Perry v. Magic Valley Regional Medical Center, 134 Idaho 46,995 P. 
2d 816, all stand for the proposition that one wayan out-of-area expert can lay a foundation 
for qualification to testify that he or she is familiar with the local community standard of 
health care practice is for the expert to review a deposition in which the defendant 
physician or one of his experts testifies as to what the particular standard was or is. 
In this case, Defendant Newman responded to questioning by Plaintiffs by outlining 
what the standard of care called for under circumstances where a patient presents to the 
emergency department with complaints of shortness of breath and/or chest pain. Those 
portions of Defendant Newman's deposition where he specifically outlined what should be 
done by an emergency department physician under those circumstances appear at pages 
13 through 23 of his deposition. (See deposition transcript of Steven Newman, M.D., taken 
on September 26, 2007 at pages 13 through 23, attached as Exhibit "0" to the Foster Aff.) 
Both Dr. Blaylock and Dr. Lapinel have reviewed Dr. Newman's deposition and can 
therefore utilize his own testimony as a basis for their knowledge of the applicable standard 
of health care practice. 




Defendant Long wants to take the deposition of the local emergency physician who 
spoke to Plaintiffs' emergency physician experts Drs. Blaylock and Lapinel. The 
conversation between these three physicians has been disclosed to Defendants. No other 
emergency physician practicing in this area, not a treating emergency physician for Maria 
Aguilar, would agree to speak with Drs. Blaylock and Lapine!. Thus, Dr. Bramwell was the 
only one who Plaintiffs could use to qualify their experts. Dr. Bramwell practices in 
Meridian and was doing so in 2003. The conversation between the three physicians ended 
with the conclusion that there were no deviations between the applicable standard of care 
in Caldwell, Nampa and Meridian and the standard of care nationally for the diagnosis and 
treatment of pulmonary embolus in May of 2003. 
Dr. Newman's deposition outlines what an emergency physician should have done in 
at least Caldwell to diagnose and treat this condition in 2003 and presently; which are the 
same. Thus, under the circumstances of this case, Defendant Long can simply not show 
the "exceptional circumstances" necessary to take the deposition of Dr. Bramwell. 
It is common knowledge among medical negligence defense attorneys that it is an 
extremely difficult proposition for plaintiffs' attorneys to locate local physicians willing to 
speak to out-of-area experts. Physicians stick together and many will not ever consider 
becoming involved on behalf of a plaintiff injured by medical negligence. Thus, locating a 
willing local physician is a rarity. The physicians who do agree to become involved often will 
only do so if they can remain anonymous. There are often subtle and even not so subtle 
pressures placed upon local physicians who speak to out-of-area experts. Defense 
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attorneys are aware of this and use it to their advantage. While Plaintiffs have no evidence 
that Defendant Long is attempting to subtly intimidate Dr. Bramwell by attempting to compel 
him to testify at a deposition; whether intentional or not, the message and the result is the 
same. There is no "exceptional circumstance" to justify allowance of the taking of Dr. 
Bramwell's deposition and Plaintiffs request that the Court so find and grant this Motion for 
Protective Order. 
DATED THIS ~ day of February, 2009. 
Byron . 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
I hereby certify that on the ~ day of February, 2009, I served a true and correct 
copy of the above and foregoing instrument, by method indicated below, upon: 
Andrew C. Brassey, Esq. 
Brassey Wetherell Crawford & 
Garrett LLP 
203 W. Main St. 
Boise, ID 83702 
Attorneys for Defendant Andrew Chai, 
M.D. 
Steven K. Tolman 
Tolman & Brizee, PC 
Hawle¥ Troxell Ennis & Hawley LLP 
1323r Ave. E 
P.O. Box 1276 
Twin Falls, ID 83303 
Attorneys for Defendants Nathan 
Coonrod, M.D. and Primary Health Care 
Center 
Gary T. Dance 
Moffatt Thomas Barrett Rock & 
Fields Chartered 
412 W. Center, Suite 2000 
PO Box 817 
Pocatello 1083204-0817 
Attorneys for Defendant Steven R. 
Newman, M.D. 
James B. Lynch 
Lynch & Associates, PLLC 
1412 W. Idaho Street, Suite 200 
PO Box 739 
Boise, ID 83701-0739 
Attorneys for Defendant Mitchell Long, 
D.O. 
~·U.S.Mail 
~ Hand Delivery 
o Facsimile (208) 344-7077 
~U.S.Maii 
o Hand Delivery 
o Facsimile (208) 733-5444 
~U.S.Maii 
o Hand Delivery 
o Facsimile (208) 232-0150 
O--U.S. Mail o Hand Delivery 
o Facsimile (208) 331-0088 
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David E. Comstock 
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199 N. Capitol Blvd., Ste 500 
P.O. Box 2774 
Boise, Idaho 83701-2774 
Telephone: (208) 344 .. 7700 
Facsimile: (208) 344-7721 
ISB #: 2455 
Byron V. Foster 
Attorney At Law 
199 N. Capitol Blvd., Ste 500 
P.O. Box 1584 
Boise, Idaho 83701 
Telephone: (208) 336-4440 
Facsimile: (208) 344-7721 
ISB #: 2760 
Attorneys for Plaintiffs 
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THE STATE OF IDAHO FOR THE COUNTY OF CANYON 
JOSE AGUILAR, individually, as the Personal ) 
Representative of the Estate of Maria A. Aguilar, ) 
deceased, and as the natural father and ) 
guardian of GUADALUPE MARIA AGUILAR, ) 
ALEJANDRO AGUILAR, and LORENA ) 
AGUILAR, minors, and JOSE AGUILAR, JR., ) 
heirs of Maria A. Aguilar, deceased, ) 
Plaintiffs, 
v. 
ANDREW CHAI, M.D., STEVEN R. NEWMAN, 
M.D., NATHAN COONROD, M.D., MITCHELL 
LONG, D.O., and PRIMARY HEALTH CARE 
CENTER, an Idaho corporation, JOHN and 
JANE DOES I through X, employees of one or 
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STATE OF IDAHO 
: ss. 
County of Ada ) 
I, Byron V. Foster, being first duly sworn upon oath, deposes and says: 
1. That I am an attorney, duly licensed by the State of Idaho Bar Association to 
practice law in the State of Idaho. 
2. That I am one of the attorneys for Plaintiffs Aguilar in the above-referenced 
lawsuit. I make this affidavit upon my own personal knowledge. 
3. That attached hereto as Exhibit "A" is a true and correct copy of Plaintiffs' 
Supplemental Expert Witness Disclosure filed on January 24, 2008. 
4. That attached hereto as Exhibit "B" are true and correct copies of excerpts 
from the transcript of the deposition of Dean Lapinel, M.D., taken on May 28,2008 and 
September 23, 2008, respectively. 
5. That attached hereto as Exhibit "C" are true and correct copies of excerpts 
from the transcript of the deposition of Paul Blaylock, M.D., taken on May 29,2008. 
6. That attached hereto as Exhibit "0" are true and correct copies of excerpts 
from the transcript of the deposition of Steven Newman, M.D., taken on September 25, 
2007. 
7. That on August 7, 2008, after having obtained a listing of all emergency 
medicine physicians in Nampa and Caldwell, Idaho; I wrote to all those physicians a letter, 
a copy of which is attached hereto as Exhibit "E." 
8. That in response to this letter, not one of the physicians contacted, not a 
previous treating emergency physician of Maria Aguilar, agreed to speak to Drs. Lapinel 
and Blaylock. 
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FURTHER YOUR AFFIANT SAITH NAUGHT . 
... ~ 
SUBSCRIBED AND SWORN TO BEFORE ME this L day of February, 2009. 
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NOTARY PUBLIC FOR Idaho 
Residing at: Boise, 10 
My Commission Expires: 
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CERTIFICATE OF SERVICE 
I hereby certify that on the \ ~ day of February, 2009, I served a true and correct 
copy of the above and foregoing instrument, by method indicated below, upon: 
Andrew C. Brassey, Esq. 
Brassey Wetherell Crawford & 
Garrett LLP 
203 W. Main St. 
Boise, ID 83702 
Attorneys for Defendant Andrew Chai, 
M.D. 
Steven K. Tolman 
Tolman & Brizee, PC 
Hawle¥ Troxell Ennis & Hawley LLP 
1323f Ave. E 
P.O. Box 1276 
Twin Falls, ID 83303 
Attorneys for Defendants Nathan 
Coonrod, M.D. and Primary Health Care 
Center 
Gary T. Dance 
Moffatt Thomas Barrett Rock & 
Fields Chartered 
412 W. Center, Suite 2000 
PO Box 817 
Pocatello ID 83204-0817 
Attorneys for Defendant Steven R. 
Newman, M.D. 
James B. Lynch 
Lynch & Associates, PLLC 
1412 W. Idaho Street, Suite 200 
PO Box 739 
Boise, ID 83701-0739 
Attorneys for Defendant Mitchell Long, 
D.O. 
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o Facsimile (208) 344-7077 
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ALEJANDRO AGUILAR, and LORENA ) 
AGUILAR, minors, and JOSE AGUILAR, JR., ) 
heirs of Maria A. Aguilar, deceased, ) 
Plaintiffs, 
v. 
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CENTER, an Idaho corporation, JOHN and 
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COME NOW Plaintiffs, by and through their attorneys of record, David E. Comstock, 
of Comstock & Bush, and Byron V. Foster, Attorney at Law, and pursuant to the Court's 
Scheduling Order and in accordance with !.R.C.P. 26, hereby supplements their list of 
expert witnesses to be called at the trial of this case: 
1. Paul Blaylock M.D., FACEP 
Providence Medical Group 
4500 N.W. Malheur Avenue 
Portland, OR 97229 
2. Dean Lapinel,M.D. 
1437 E. Braemere Road 
Boise, 10 83702 
On November 14,2007, Plaintiffs' expert witnesses Paul Blaylock, M.D. and Dean 
Lapinel, M.D. participated in a telephone conference with Kenneth Bramwell, M.D., a Board 
Certified pediatric and adult emergency medicine physician who practices at St. Luke's 
RMC; both the downtown and Meridian campuses. Dr. Bramwell has been practicing 
emergency medicine in the Treasure Valley since 2003. 
Dr. Bramwell is familiar with the standard of care for emergency medicine physicians 
practicing in the Boise-Nampa-Caldwell area through his practice in Meridian and Boise, his 
ongoing training in emergency medicine and his contacts with other emergency medicine 
physicians in the Treasure Valley. 
Drs. Bramwell, Blaylock and Lapinel discussed the fact that, in Dr. Bramwell's 
opinion, the diagnosis of pulmonary embolus in terms of the recognition of signs and 
symptoms; the examination and testing therefore and the treatment thereof were the same 
in 2003 in Boise, Meridian, Nampa and Caldwell, Idaho. 
In addition, Dr. Bramwell indicated that, with regard to the diagnosis and treatment of 
pulmonary embolus, the standard of health care practice for an emergency medicine 
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physician was and is the same in the Treasure Valley as it is and was in 2003 nationwide. 
During 2003, the emergency departments at West Valley RMC, Mercy Medical Center and 
St Luke's RMC all had the capacity to perform D-Dimer, via scan, Chest CT and CT 
pulmonary angiogram. 
Dr. Bramwell further specifically opined that the treatments available and routinely 
utilized to treat pulmonary embolus were the same at those medical facilities. The three 
physicians then agreed that the standard of health care practice for the diagnosis, testing 
and treatment of pulmonary embolus did not deviate, in 2003, from that same standard as 
practiced by Dr. Blaylock in Portland or Dr. Lapinel in Boise. Dr. Bramwell indicated that the 
emergency departments at the hospitals in Nampa and Caldwell are not small rural 
departments but are established emergency departments at well established and staffed 
hospitals in sizeable cities and would expect that the standard would be the same as in 
Portland. Dr. Blaylock confirmed this. 
At the conclusion of the discussion, the three emergency physicians agreed that 
there were no local deviations in either Nampa or Caldwell from the standard of care 
nationally for the testing, diagnosis and treatment of pulmonary embolus as it relates to 
emergency physicians or physicians board certified in family medicine acting in the capacity 
of emergency department physicians in 2003. 
DATED THIS ~") day of January, 2008. 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
I hereby certify that on the ~day of January, 2008, I served a true and 
correct copy of the above and foregoing instrument, by method indicated below, upon: 
Andrew C. Brassey, Esq. 
Brassey Wetherell Crawford & 
McCurdy LLP 
203 W. Main St. 
Boise, ID 83702 
Joseph D. McCollum, Jr. 
Hawley Troxell Ennis & Hawley LLP 
877 W. Main St., Ste. 1000 
PO Box 1617 
Boise, ID 83701-1617 
Gary T. Dance 
Moffatt Thomas Barrett Rock & 
Fields Chartered 
412 W. Center, Suite 2000 
PO Box 817 
Pocatello 1083204-0817 
James B. Lynch 
Lynch & Associates, PLLC 
1412 W. Idaho Street, Suite 200 
PO Box 739 
Boise, ID 83701-0739 
o U.S. Mail 
o Hand Delivery 
G-" Facsimile (208) 344-7077 
o U.S. Mail 
o Hand Delivery 
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o Hand Delivery 
c:::r--- Facsimile (208) 331-0088 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOSE AGUILAR, individually, 
as the Personal Representative 
of the Estate of Maria A. 
Aguilar, deceased, and as the 
natural father and guardian 
of GUADALUPE MARIA AGUILAR, 
ALEJANDRO AGUILAR, and LORENA Case No. CV 05-5781 
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1 Q. Okay. Now, Dr. Bridges was, in fact, 1 A. Yes. 
~ a psychiatrist, was he not? 2 Q. Would you tell me what that reason is? 
A. Yes. 3 A. For me, it's because the pulmonary emboli, 
4 Q. And his practice, how long were you 4 the process, the treatment, has always fascinated 
5 under his care and treatment? 5 me. It's an area that I thoroughly enjoy. 
6 A. Probably a year. 6 Q. Okay. Do you have personal animosity 
7 Q. Okay. Did you follow up with any 7 towards Dr. Ottman or·any of the physicians who 
8 doctor who was also a psychiatrist before you 8 practice and are being sued in this case? 
9 went with Dr. Eric Maier? 9 A. No. 
10 A. Yes. I saw Dr. McDonald who is in 10 Q. Have you ever been sued for medical 
11. Arizona now. 11 malpractice? 
12 Q. Was he also -- 12 A. No. 
1.3 A. She. 13 Q. How long have you done forensic 
14 Q. She. Was she also a psychiatrist? 14 consulting? 
15 A. Yes. 15 A. There's only one period of time where 
1.6 Q. Any others? 16 I did true forensic consulting where I got into 
17 A. Those were the primary. 17 the biomechanics of a motor vehicle accidents --
18 Q. Okay. What percentage of your time do 18 and that was forensic. That was going into the 
1.9 you currently spend as differentiated between a 19 physics of deceleration, momentum. That was a 
20 medical research consultant, family care 20 different case. 
21. treatment, making violins,jewelry, and knives? 21 That was the only time that I would 
22 Can you give me a definition or -- 22 call it true forensics, but -- and that was 
23 MR. FOSTER: Jewelry? Do you make 23 mostly physics, not medicine. 
24 jewelry? 24 Q. Okay. Are you familiar with the 
25 THE WITNESS: (Nodding head). 25 standard of care for an emergency room physician 
Page 31 Page 33 
1. MR. FOSTER: Oh, okay. 1 practicing in Caldwell, Idaho, in May of2003? 
2 THE WITNESS: And I help with my kids 2 A. Yes. 
3 to make jewelry. 3 Q. Why do you believe you're familiar with 
4 How did you know about the knives? 4 that standard of care? 
5 Q. (BY MR. DANCE) Because in another 5 A. I am familiar with that standard of 
6 deposition of yours that I read, you disclosed 6 care. 
7 knives. 7 Q. Could I refer you to Exhibit 3. That 
8 A. Yes. I'm a blacksmith. I do forging, S relates to that portion of the local standard of 
9 too. So it's not just knives, it's ornamental. 9 care, as I understand it. This represents a 
10 Q. And that was why it was in my notes. 10 phone call that you and Dr. Blaylock had with a 
11. You have worked with Dr. -- excuse me -- 11 Dr. Bramwell, a physician who practiced at the 
12 with Mr. Comstock and Mr. Foster in the Paugh 12 Meridian campus of St. Luke's; is that correct? 
13 versus Ottman matter; is that right? 13 A. That's correct. 
14 A. Yes. 14 Q. And you have reviewed that as a part of 
15 Q. Now, you also worked with Dr. Ottman, 15 your supplemental disclosure, have you not? 
16 did you not? 16 A. Yes, I have. 
17 A. Yes, I did. 17 Q. It states in that document that you 
18 Q. Isn't he an emergency room physician in 18 spoke with Dr. Bramwell to familiarize yourself 
19 the Boise area? 19 with the standard of care for emergency medicine 
20 A. He's an emergency physician -- I think 20 in Caldwell for May of2003. 
21. he's still practicing. When I knew him, he was 21 What did you and Dr. Bramwell discuss? 
22 with Saint AI's. 22 A. We discussed the specifics of what he 
23 Q. Okay. And you mentioned earlier that 23 knew about the practices and facilities of 
24 you're involved in "these cases," meaning the 24 CaldwelllNampa, which -- and he was very well 
25 Paugh case and the Aguilar case, for a reason? 25 aware of what style of practice in emergenc:y 
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~ medicine -- and whether it was his opinion 1 was verified when I discussed it with Dr. Bramwell. 
<'"' whether there was any deviation or difference in 2 Q. When did he start his practice in 
the standard of care between Caldwell and Nampa, 3 Idaho, Dr. Bramwell? 
4 and he did not feel that there was any standard. 4 A. I believe it was 2003 -- I may be 
5 Q. Had he actually practiced in either 5 incorrect. I'm not sure. 
6 Caldwell or Nampa? 6 Q. Do you know what month he would have 
7 A. No, but he had interacted significantly 7 started? 
8 with physicians who practiced in Caldwell and 8 A. No. I wasn't there. 
9 Nampa -- as I have. 9 Q. What specialty does Dr. Bramwell 
10 Q. Now, he was a pediatric emergency 10 practice if he practices anything, other than you 
1~ medicine physician, was he not? 11 have described as pediatric and adult emergency 
12 A. No. He was double Boarded in 12 medicine? 
13 < pediatrics and emergency medicine, so you could -- 13 A. Well, the role that he takes in 
14 he was Board certified in adult emergency medicine. 14 St. Luke's is one of -- number one, first and 
15 Q. Did he primarily practice in pediatric 15 foremost, is an emergency physician, adult 
16 emergency medicine? 16 practitioner; number two, he helps guide the 
17 A. No. He did primarily adult emergency 17 pediatric emergency care as a consultant<and 
~8 medicine. 18 advisor sitting on committees to help make sure 
19 Q. Okay. Pediatric emergency medicine, 19 that the region develops appropriate settings and 
20 would it differ from adult emergency medicine as 20 facilities for pediatric emergency care, as well, 
21 it would relate to pulmonary embolus? 21 but that's not his primary role. 
22 A. Yes, it would. (pause). 22 Q. Did Dr. Bramwell explain how he knew 
23 I'm just pausing here because you 23 the standard of care for a physician practicing 
24 rarely -- other than familial, you rarely get 24 emergency medicine in Caldwell in May of2003? 
25 pulmonary emboli in children. That's not -- 25 A. Yes. Through his interactions with the 
Page 35 Page 37 
.L Q. That's what I would assume. I would 1 physicians who practice in that facility . 
2 assume that the incidence of pUlmonary embolus in 2 Q. Did he mention any of those physicians 
3 children generically is less. 3 by name? 
4 A. That's correct. He practices in the 4 A. I can't remember that, but I know some 
5 staff, and we discussed that in the ER seeing 5 of those physicians, and I believe he had heard 
6 adult patients, just like anyone else, and he was 6 of them, but I can't recall for sure. 
7 trained to do that. 7 Q. Have you talked with any CaldwelI 
8 Q. Okay. And he has never actually 8 physician who practices emergency medicine and 
9 practiced in either Nampa or Caldwell? 9 did so in May of2003? 
~o A. No, but he like I has intermixed and 10 A. No, I haven't. 
~~ knows people who practice there. I have 11 Q. Does the Plaintiffs' Expert Witness 
12 practiced alongside physicians who practiced in 12 Disclosures that we have garnered here in 
13 Caldwell and Nampa. So not only in our common 13 Deposition Exhibits 2,3, and 4 constitute your 
~4 gatherings, but I know their style of practice. 14 opinions in this case? 
15 For example, Marilee Corsini -- Corsina-- 15 :rvm.. FOSTER: Object to the form. 
16 used to practice in IEP, and also practiced in 16 THE WITNESS: They constitute a summary 
~7 EM! for a while, and practiced in Caldwell and 17 of my opinion at the time they were written. 
~8 Nampa. 18 Since that time, I have had additional 
~9 Dr. Walsh also practiced in the other 19 information and have additional opinions based on 
20 facilities and worked with us. 20 the depositions I've read. 
2~ Through those contacts and through the 21 Q. (BY MR. DANCE) Tell me why you 
22 other contacts with the State association, it was 22 conclude that my client, Dr. Newman, should have 
23 very evident that even at my -- in 2001 when I 23 diagnosed pulmonary embolus when he saw 
24 stopped working, the practices were basically the 24 Mrs. Aguilar in May of'03. 
".5 same, the expectations were the same, and that 25 MR. FOSTER: Obiect to the fonn; vague. 
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1 describes a leave of absence from the medical 1 field of nephrology, the diagnostic studies that 
2 profession. 2 are done before CT scan, the cardiac exam, 
3 MR. LYNCH: Oh. 3 neuro -- stroke rehab. There's a wide range of 
4 MR. FOSTER: It describes a leave of 4 areas that just absolutely fascinate me. 
5 absence from emergency medicine. 5 Q. Have you found any reason to put any of 
6 MR. LYNCH: I stand corrected. 6 those areas -- your knowledge of those areas to 
7 Q. (BY MR. LYNCH) You mention in there 7 work as an expert witness? 
8 that prior to your leave of absence, you had gone 8 A. No. 
9 with the MI group of emergency physicians that 9 Q. Okay. Only in the Paugh case and in 
10 became associated with St. Luke's and not the 10 this Aguilar case have you been retained to give 
11 IEP (sic) group that went and became associated 11 opinions concerning the standard of care for ER 
12 with Saint AI's. Do you remember that? 12 physicians; is that right? 
13 A. EMI. 13 A. That's correct. 
14 Q. EMI. Okay. So have you done anything 14 Q. Is that the totality of your experience? 
15 with either one of these groups since that leave 15 A. This is the first time I'm representing --
16 of absence? 16 I usually just review records. At this time, I 
17 A. No. 17 felt the responsibility to get involved. 
18 Q. Over on page 17 you state that at the 18 Q. You mentioned the word "representing." 
19 time of your deposition that you were not Board 19 Do you feel like you, as an expert, are 
20 certified. Have you done anything to become 20 representing the Plaintiffs? 
21 Board certified since this deposition? 21 A. No. The field of medicine. 
22 A. No, but I am still Board eligible. All 22 Q. The field of medicine at large, I take it? 
23 I have to do is send them money, take a six-hour 23 A. Yes. 
24 test, and I'm done. 24 Q. Okay. Going here to page 35 -- I'll 
25 Q. But you haven't taken those steps? 25 actually back up to page 33. There's a discussion, 
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1 A. No. 1 if you can start reading with me, over on about 
2 Q. Do you have any intention of taking 2 page 7 or page 8. 
3 those steps in the foreseeable future prior to 3 MR. FOSTER: You mean, lines 7 or 8? 
4 this trial in April? 4 MR. LYNCH: Yes. Excuse me. 
5 A. I don't know. 5 Q. (BY MR. LYNCH) That begins a discussion 
6 Q. Going forward to page 24 of your 6 of the involvement in a phone call with a 
7 deposition, at line 17 you state that you became 7 Dr. Bramwell. Do you see that? 
8 involved in the Paugh case for a unique reason, 8 A. Yes. 
9 and then that's deferred. 9 Q. Okay. Have you engaged in any other 
10 We go over to page 32, and there's a 10 conferences, phone calls, contact, or discussions 
11 return to the subject of the unique reason -- if 11 about the subject of standard of care with 
12 you follow me -- page 32, line 3. In answer to 12 Dr. Bramwell since you testified earlier in this 
13 the question, "Would you tell me what the reason 13 deposition? 
14 is?" the answer says, "For me, it's because the 14 A. No. 
15 pulmonary emboli, the process, the treatment, has 15 Q. I believe you testified that you had 
16 always fascinated me. It's an area that I 16 never practiced at Mercy Medical Center as an 
17 thoroughly enjoy." 17 ER physician? 
18 Is that still central to your motivation 18 A. I think. that's correct. I did work in 
19 for being involved in providing expert testimony? 19 an Urgent Care that was a satellite of Mercy, and 
20 A. Probably. I would guess, yes, because 20 I recall that I have toured through the Emergency 
21 I -- there are certain areas of medicine that 21 Department in the past. 
22 fascinate me, not just this area, but many. 22 Q. On what occasion? 
23 Q. What are some of the other areas that 23 A. I can't remember. 
24 fascinate you to anywhere near the same degree? 24 Q. Was that before your leave of absence? 
25 A. The chromacytomas, nephrology and the 25 A. Yes. It Wa,& in the 1990s. 
16 (Pages 142 to 145) 
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1 Q. I think it's also indicated that you 1 I was just reminded that I had a closer 
2 had not practiced as an ER physician at 2 connection and awareness of what they actually 
3 West Valley. Is that correct? 3 did in those facilities. 
4 A. That's correct. 4 Q. And that was again before you took this 
5 Q. Do you recall having taken any tours of 5 leave of absence? 
6 anything in West Valley? 6 A. Yes. 
7 A. I may have. 7 Q. Okay. Can you find the first 
8 Q. But again, it would have been before 8 Plaintiffs' Expert Witness Disclosure, which is 
9 your -- 9 Exhibit No.2 to Lapinel, and it's attached --
1.0 A. In '95-96. 10 it's in an attachment to this deposition. It was 
1.1 Q. Now -- and I can easily get these two 11 made Exhibit 2. It would be right in that same 
1.2 mixed up -- but I believe you have testified that 12 volume. 
1.3 in this telephone conversation with Dr. Bramwell 13 MR. FOSTER: Exhibit 2? Here you go. 
1.4 in which Dr. Blaylock was a participant, that 14 (Handing document to the witness). 
1.5 both you and Dr. Blaylock were, in effect, the 15 THE WITNESS: I'm ready. 
1.6 pupils and Dr. Bramwell was the teacher in 16 Q. (BY MR. LYNCH) Okay. Going to page 5 
1.7 connection with this standard of care subject? 17 of Plaintiffs' Expert Witness Disclosure, down in 
1.8 A. In a formal level, yes. 18 the last paragraph the statement there is, 
1.9 Q. SO both you and Dr. Blaylock were 19 "Dr. Long's discharge of Ms. Aguilar without the 
20 receiving information from Dr. Bramwell about the 20 performance of appropriate testing, as set forth 
21 standard of care in the Nampa/Caldwell area? 21 above, was a violation of the standard of health 
22 A. Yes. 22 care practice applicable to him on May 27th, 
23 Q. And that is the only source of 23 2003." 
24 information in connection with contacts, phone calls, 24 Then it says, "Ifhe was going to do 
25 or anything of a formal nature that either you or 25 the work-up --" 
Page 147 Page 149 
1 Dr. Blaylock have engaged in; is that right? 1 A. Not going to. 
2 MR. FOSTER: Object to the form. 2 Q. "If he was not going to do the work-up, 
3 Q. (BY MR. LYNCH) Let me go back and ask, 3 he should have admitted the patient for 
4 have you and Dr. Blaylock, to your knowledge, 4 additional work-up. n 
5 been in any further telephone conversations with 5 Where should he have admitted the 
6 Dr. Bramwell about standard of care? 6 patient? 
7 A. No. 7 A. What I stated in that sentence is that 
8 Q. Have you or Dr. Blaylock, to the extent 8 either the work-up should have been done or the 
9 you know, been in any telephone conversations or 9 patient should have been admitted. 
1.0 made formal contact with anybody else in 10 Q. Bywhom? 
1.1 connection with the standard of care in the 11 A. By whoever was on-call. 
1.2 Nampa area? 12 Q. Okay. 
1.3 A. We did at one time discuss it together. 13 A. In other words, a work-up should have 
1.4 Q. One other time? 14 been done inpatient or outpatient. 
1.5 A. One other time we did have a conversation 15 Q. Okay. Well, under the system existing 
1.6 where the topic of standard of care within a 16 at Mercy at the time, would Dr. Long have called 
1.7 community came up. 17 the primary care physician and suggested the 
1.8 Q. Was that in relation to a case you were 18 admission, or would he have used the call list -
1.9 retained in? 19 or do you know? 
20 A. Probably this case. The issue was that 20 A. Yes, I do know. Ifa patient has a 
21. I had worked beside physicians -- and this hadn't 21 primary care practitioner, they call the primary 
22 come up, I don't believe, in the initial 22 care practice; if not, then they call someone on 
23 conversation - I worked with physicians that 23 the call list. 
24 worked at both of those facilities, and they work 24 Q. Okay. We have discussed the telephone 
25 at St. Luke's. 25 conversations, either one or two with Dr. Bramwell 
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~ in which you were seeking information concerning 1 
2 the standard of care at Mercy or in the Nampa 2 
3 area. 3 
4 Have you done anything since this last 4 
5 deposition -- or have you done anything since the 5 
6 deposition to become familiar with the standard 6 
7 of care at Mercy? 7 
8 A. No. I haven't felt it necessary -- 8 
9 Q. Okay. 9 
~ 0 A. -- since then. The important thing to 10 
~ ~ remember is that pulmonary embolus as a disease 11 
~ 2 entity has not changed for many, many years, and 12 
~ 3 the approach has hardly changed, and it's at a 13 
~ 4 national level very consistent. 14 
~ 5 Q. Okay. 15 
~ 6 MR. BRASSEY: I'm going to object. 16 
~ 7 It's nonresponsive. 1 7 
~8 MR. TOLMAN: I'm going to join. 18 
~ 9 MR. FOSTER: I object to your objection. 19 
20 MR. TOLMAN: And I move to strike. 20 
2 ~ MR. FOSTER: Don't make me move to 21 
2 2 strike you. (Laughter). 22 
23 MR. BRASSEY: He doesn't move very 23 
2 4 fast, fortunately. (Laughter). 24 
2 5 Q. (BY MR. LYNCH) Have you reviewed any 25 
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1 documents that were produced by Mercy Medical 1 
2 Center in connection with either this or other 2 
3 litigation? 3 
4 MR. FOSTER: Objection. 4 
5 THE WITNESS: I have reviewed articles 5 
6 or -- have you sent me -- you haven't sent me 6 
7 anything from Mercy, specifically? 7 
8 MR. FOSTER: You mean, the medical 8 
9 records or something else? 9 
~ 0 MR. LYNCH: Anything produced and 10 
11 generated by Mercy. 11 
12 THE WITNESS: Well, all those records 12 
13 came from the facility. 13 
~ 4 Q. (BY MR. LYNCH) Excluding the chart on 14 
1 5 Ms. Aguilar -- 15 
1 6 A. I would have to defer to you. Can you 16 
~ 7 think of anything? (Speaking to Mr. Foster). 1 7 
1 8 MR. FOSTER: I'm not sure what he's 18 
1 9 talking about. 19 
2 0 Q. (BY MR. LYNCH) Have you reviewed 20 
2 1 anything that has been generated by any 21 
2 2 administrative personnel at Mercy? 22 
2 3 MR. FOSTER: Are you talking about 23 
24 policies and procedures or -- 24 
25 MR. LYNCH: That would be one of the 25 
Page 152 
things. 
THE WITNESS: Not that I know of. 
Q. (BY MR. LYNCH) Okay. It is your 
opinion that, first of all, based on what 
Dr. Bramwell tells you, that the local standard 
of care in the Nampa/Caldwell area is the same as 
the national standard of care; right? 
A. Yes. 
Q. And, consequently, if you understand 
the national standard of care, then the local 
standard of care is not particularly relevant? 
MR. FOSTER: Object to the form. 
I think that calls for a legal conclusion. You 
can explain it medically, but --
THE WITNESS: I think the --
MR. FOSTER: Hold it. The way the 
question is phrased, it calls for a legal 
conclusion. 
THE WITNESS: Can you restate the 
question? 
Q. (BY MR. LYNCH) Well, I have another 
question. 
What is Dr. Bramwell's qualification to 
express opinions about the local standard of care 
and the national standard of care in the course 
Page 153 
of his telephone conversations? 
A. I would have to go back to the records, 
but I do recall being satisfied that he's well 
versed in that knowledge; and he was well versed 
in the fields of emergency medicine and I believe 
pediatric emergency medicine, as well. 
I was satisfied that his knowledge of 
the working standards of those facilities was 
correct. 
Q. To the extent that either a local 
standard of care or a national standard of care 
iilvolves a legal question, what if any qualifications 
does Dr. Bramwell have in order to be expressing 
those opinions? 
MR. FOSTER: Object to the form. 
THE WITNESS: Is this a legal question? 
It sounds like a legal question. 
Q. (BY MR. LYNCH) You mean, my question 
right now? 
A. Yes. 
Q. Yes. Well, I think it is. Almost 
every question I ask has something to do -- the 
only reason we're here is because there is a 
lawsuit. 
Th.~_ tl,liIlgis, if Bramwell expresses 
18 (Pages 150 to 153) 
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1 opinions about standard of care and if those 1 discussed? 
2 opinions involve legal conclusions, as opposed to 2 A. Well, I do remember that we did discuss 
3 medical, what are Dr. Bramwell's qualifications 3 the fact that the pulmonary embolus was such a 
4 to express legal opinions? 4 common and forever present concern, and the 
5 MR. FOSTER: Object to the form. 5 standard of care has been fairly consistent --
6 Counsel, you're getting yourself all mixed up. 6 no, extremely consistent - for many years, and 
7 The standard of care is a medical fact. 7 the awareness that it's difficult to diagnose, 
8 Whether or not the witness is qualified to 8 the awareness that you have to test with any 
9 testify about the standard of care is a legal 9 level of suspicion. 
1.0 question. 10 We talked about the fact that it was so 
1.1 Now, I mean, it seems to me there's a -- 11 common that even though Dr. Bramwell was giving 
1.2 never mind. Objection. It's a stupid question -- 12 us the information he had and my own experience 
1.3 or, as Jerry Quane would say, "That's silly." 13 with these physicians working in these facilities, 
1.4 (Laughter). 14 that the standard of care was pretty obvious to 
1.5 MR. LYNCH: Any other critique? 15 us; that it was more of a national nature due to 
1.6 MR. BRASSEY: Well, I'm thinking. 16 the specific disease entity. 
1.7 (Laughter). 17 Q. Okay. And nothing else was discussed 
1.8 Q. (BY MR. LYNCH) Let's go to Exhibit 3 18 such as the particular configuration, or 
1.9 to the deposition, Plaintiffs' Supplemental 19 administration, or organization of Mercy Medical 
20 Expert Witness Disclosure. 20 Center? 
21 The second page has to do with both 21 A. I can't remember the details of 
22 Dr. Blaylock and Dr. Lapinel, and it has to do 22 anything else. Anything that was said was just 
23 specifically with the November 14th, 2007 23 to - was to emphasize the standard of care as to 
24 telephone conversation with Dr. Bramwell. 24 his knowledge, and I was satisfied with that. 
25 Would you read to yourself down 25 Q. And you satisfied yourselfthat 
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1 to the second-from-the-bottom paragraph because 1 Dr. Bramwell had also never practiced at Mercy 
2 I've got questions about the paragraph that 2 Medical Center? 
3 begins, "Drs. Bramwell, Blaylock --" et cetera. 3 A. Yes. 
4 A. I'm there. 4 MR. L YNCR: I want to take a quick 
5 Q. That paragraph says, "Drs. Bramwell, 5 break, and I'll check my notes. I don't think 
6 Blaylock, and Lapinel discussed the fact that, 6 I'm going to have much of anything after that. 
7 in Dr. Bramwell's opinion, the diagnosis of 7 So whoever wants to then go forward. 
8 pulmonary embolus in terms of the recognition of 8 (Recess taken). , 
9 signs and symptoms; the examination and testing 9 MR. LYNCH: Back on the record. 
10 thereof and the treatment thereof were the same 10 I don't have any further questions at 
1.1 in 2003 in Boise, Meridian, Nampa, and Caldwell, 11 this time. 
1.2 Idaho." 12 
1.3 Was anything, other than those three 13 EXAMINATION 
1.4 topics, discussed in the conversation about 14 QUESTIONS BY MR. TOLMAN: 
1.5 standard of care? 15 Q. Dr. Lapinel, my name is Steve Tolman. 
1.6 MR. FOSTER: You mean, other than what 16 We haven't met before, but I represent Dr. Coonrod 
1.7 else is set forth in the Disclosure? 17 in this case. 
1.8 Q. (BY MR. LYNCH) I'm talking about the 18 I have read your disclosures, I have 
1.9 telephone conversation. The telephone conversation 19 read your previous deposition, and I have sat 
20 had to have a beginning, and it had to have an 20 through so far your deposition today. 
21 end, and at some point these three things -- 21 Am I correct that you will not be 
22 according to this Disclosure -- three topics were 22 rendering any standard of care questions (sic) 
23 discussed. 23 relative to Dr. Coonrod? 
24 The question is what, if any, other 24 MR. BRASSEY: You said, "questions." 
/25 subjects pertaining to standard of care were 25 MR. TOLMAN: Opinions. 
19 (Pages 154 to 157) 
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1 finding that has to be evaluated promptly. 1 MR. GABIOLA: I don't have any other 
2 Q. Okay. Do you have an opinion regarding 2 questions at this time. 
3 whether or not that was evaluated promptly by any 3 MR. TOLMAN: I don't have any other 
4 of the Defendants in this case? 4 questions, either. 
5 MR. LYNCH: To which I will object as 5 (Deposition concluded at 12:40 p.m.). 
6 compound and vague. 6 (Signature requested). 
7 MR. TOLMAN: I'm going to object to it 7 
8 to the extent that you're lumping me into "the 8 
9 Defendants," and he hasn't stated an opinion on it. 9 
1.0 MR. BRA.SSEY: Join. 10 
1.1 MR. FOSTER: Strike Brassey's client 11 
1.2 Chai and Tolman's client Coonrod -- the ER docs. 12 
1.3 MR. LYNCH: Same objection. 13 
1.4 MR. GAB lOLA: Join. 14 
1.5 THE WITNESS: I think -- I know -- 15 
1.6 my opinion is when the pattern existed and it was 16 
1.7 not addressed, that that was a deficiency in the 17 
1.8 standard of care. 18 
1.9 Q. (BY MR. FOSTER) Okay. Regarding the 19 
20 standard of care, since you took your leave of 20 
21 absence in 2001, have you done anything to keep. 21 
22 up with the state of standard practices for 22 
23 emergency room physicians in this area? 23 
24 MR. LYNCH: To which I'll object 24 
25 because there's no foundation for. 25 
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1 MR. GABIOLA: I would join. 
2 THE WITNESS: I have maintained my 
3 education within areas of interest. We are at a 
4 national level for diagnostic and treatment 
5 regimens, these entities. 
6 Q. (BY MR. FOSTER) Is one of those areas 
7 of interest pulmonary emboli --
8 A. Yes. 
9 Q. -- and the treatment thereof? 
1.0 A. Yes. 
1.1 Q. In conjunction with your activities in 
1.2 that regard, has the standard of care for treatment, 
1.3 evaluation, and diagnostic considerations changed 
1.4 for patients with presentations like Maria Aguilar 
1.5 since you have taken your leave of absence in 
1.6 2001? 
1.7 MR. LYNCH: To which I will object as 
1.8 vague and no foundation for. 
1.9 MR. BRASSEY: Object. 
20 MR. GABIOLA: Join. 
21 MR. TOLMAN: Join. 
22 THE WITNESS: No, they haven't. 
23 MR. FOSTER: That's all I have. 
24 MR. LYNCH: I don't have any other 
25 questions at this time. 
25 (Pages 178 to 180) 
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1 California Santa Barbara last weekend; but 1 do were in Oregon, and in Oregon it's trial by 
2 publishing, I don't think I've published anything 2 ambush. We do not disclose experts and we do not 
3 for the last four or five years. 3 depose experts. 
4 Q. Okay. I also note in your CV an attempt 4 And so unless the case goes to trial, 
5 to reconstruct your hires or your past years - 2004, 5 you're never of record, and so the majority of the 
6 2005, 2006, and 2007 - consulting with either 6 cases that I reviewed for the defense would never 
7 depositions and/or trials with a designation of an 7 have made it to a: disclosure state. 
8 attorney hiring you, and while that list is somewhat 8 Q. I understand. Well, thank you. Now, 
9 self-explanatory, this does not include the cases 9 Doctor, it's my understanding that you charge and 
10 that you've reviewed and did not give a deposition 10 are charging us for this deposition $600 per hour 
11 in; is that true? 11 and that you require a 3-hour minimum expert 
12 A. That's correct. 12 deposition fee at the commencement of the 
13 Q. It also while it has listed there various 13 deposition, and I'm handing you now a check for that 
14 attorneys who have hired you, you note in a couple 14 amount. 
15 of notes there that this is reconstructed and "it's 15 A. Thank you. 
16 the best you can do by the way of memory. 16 Q. And we will proceed with the -- some of 
17 A. Yes, sir. Missing -- I've reviewed a 17 the other questions that I have here today. 
18 couple of other cases for your firm that's not 18 You have become familiar with the standard 
19 listed, I have reviewed additional cases for Mr. 19 of care in this case, in -- particularly in the May 
20 Tolman, and I've reviewed some additional cases for 20 2003 time frame in Caldwell, Idaho by doing what? 
21 Mr. Girdy that are not listed; but I think I've only 21 A. Standard of care in Idaho is like the 
22 been deposed in one additional case of those cases. 22 standard of care in every state in the United 
23 This reflects - my average as a rule has 23 States; it's statutory. I have probably 20 years ago 
24 -- for about every case that I'm deposed in, I have 24 reviewed and probably re-reviewed it a few times 
25 probably reviewed an equal number of cases. It 25 over the years the statute in Idaho as to what the 
Page 23 Page 25 
~ works out about two to one that I opined that there 1 standard of care is so that would be one of the 
2 is no violation of the standard of care or no 2 phases. 
3 negligence. Probably 15 percent of those cases, I 3 Number two, I have lectured to Idaho 
4 will opine that I don't feel qualified to be an 4 physicians and nurses off and on at the ACEP, 
5 expert in, and so I don't have an opinion one way or 5 American College of Emergency Physician, 
6 the other. 6 conferences, both regionally as well as nationally, 
7 Q. Okay. Now, it's my understanding -- what 7 for 20 years, so that's probably being familiar with 
8 would you estimate from that reconstructed list and 8 that standard of care for - we've had doctors from 
9 otherwise of the percentage of your time that you 9 Idaho and nurses from Idaho that come to practice in 
10 consult for a defendant in a medical malpractice 10 Oregon and with me at Southwest Washington and with 
11 case as opposed to a plaintiff? 11 me at Oregon, two states I practice in, and so the 
12 A. It's changed through the years. I 12 standard of care I've gleaned from their experience 
13 actually sat down a year ago to calculate. The last 13 and how they practice with me, that would be another 
14 two years, I would say -- I never -- I very rarely 14 reason. 
15 ever tum down an opportunity to be an expert for 15 Over the years I've reviewed several cases 
16 the defense because I am biased and my loyalties are 16 from Idaho. I'm sure 20 or 30 over the years. I am 
17 on the medical side. I often tum down cases for 17 familiar with the community standard of care, I'm 
18 the plaintiff to review as a rule. 18 familiar with the uniqueness of the statute in 
19 The last two years have been predominantly 19 Idaho, which is -- there's only 3 states in the 
20 defense, probably 65 percent. Years - two years 20 country that have a statute like Idaho's where the 
21 preceding that probably was 50/50, and then for many 21 standard of care is not necessarily a national 
22 years back in the 80s, early 90s, probably was 22 standard of care, so I'm familiar with it through 
23 predominantly plaintiff; and part of that, Mr. 23 that; and then I'm also familiar with the standard 
24 Dance, ~hich you already probably know, is that for 24 of care by each case, whether I'm on the plaintiffs 
25 many years, most of the defense cases I was hired to 25 side or I'm on the defense side. I speak with a 
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1 local person who either practices or is familiar 
2 with the standard of care for a particular city or 
3 hospital. 
4 In this case my notes reflect that I have 
5 spoken with a Dr. Dan Brown and I have spoken with a 
6 Dr. Dean Lapinel and, let's see, I believe those 
7 were the only two -- oh, I spoke with a Dr. Kenneth 
8 Braumwell, so I've spoken with three physicians in 
9 this case. 
10 Q. Did you rely upon your conversations with 
11 Dr. Dean Lapinel? 
12 A. You know, because I've told Mr. Tolman and 
13 Mr. Girdy, it's -- I know it's a hoop you have to 
14 jump through, but did I rely on what they said the 
15 standard of care was, did it change my opinions as 
16 to what the standard of care -- I already knew what 
17 the standard of care was, so, in part, I guess I 
18 affirmed what the standard of care was, but in terms 
19 of relying on their opinions as to the development 
20 of the standard of care, no, I did not. 
21 I didn't quite fmish my answer. One more 
22 source of my being familiar with the standard of 
23 care is the numerous depositions that I have read 
24 through the years ofIdaho physicians who opine that 
25 the standard of care in Boise is the same as the 
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1 standard of care in Portland, that the standard of 
2 care for a particular medical condition like a 
3 pulmonary embolus is the same in Napa as it is in 
4 Boise and as it is in any small community in the 
5 United States; so there are multiple sources of my 
6 familiarity with the standard of care. 
7 Q. Have you been to or lectured in the June -
8 - May-June 2003 time frame in the Caldwell, Idaho 
9 area? 
10 A. No. 
11 Q. Have you visited the hospital in Caldwell? 
12 A. You know, I've done two - when I moved to 
13 Portland, I came through Idaho, and I went through 
14 several -- I didn't have any money when I finished 
15 my internship and I slept in hospitals on my way to 
16 Portland, Oregon and I do remember sleeping in a 
17 hospital in Pocatello and I did sleep in another 
18 hospital in a small town in Idaho in their call room 
19 one night, but I don't remember which one it was, so 
2 0 I don't want to misrepresent that I haven't been 
21 there, but I don't recall that I have. 
22 Q. And you certainly wouldn't have been there 
23 in the time frame of2003? 
24 A. No. 
25 Q. All right. And it's my understanding from 
May 29, 2008 
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1 your discussions with attorneys that you have had 
2 some experience with the Boise standard of care; is 
3 that true? 
4 A. Yes. 
5 Q. And you've had some experience in other 
6 areas of Idaho, have you specifically had experience 
7 in the Caldwell, Idaho area? 
8 A. Only in the sense that through the years 
9 I've lectured to doctors and nurses that are from 
10 small towns in Idaho. I think Caldwell has probably 
11 been the source of some of the attendees at the 
12 Oregon ACEP meeting, which is every February and 
13 it's usually at Sun River or the Inn of the Seventh 
14 Mountain and we have a lot of Idaho docs and nurses 
15 that come to that, because it's a ski seminar. 
16 One of the first questions I always ask is the 
17 standard of care regarding the issues in a 
18 particular case is what's the capabilities of the 
19 hospital and where the community practices: Do they 
20 have a CT, do they have an MRI, do they have a D-
21 Dimer, do they have a V /Q scan, do they have a CT 
22 angiogram capability. 
23 If they don't have those capabilities, the 
24 standard of care would vary, it would differ; if 
25 they do have those capabilities, then the standard 
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1 of care would be the same, whether it's in a large -
2 - whether it's in Boise or whether it's in Napa. 
3 Q. Okay. In your conversations with Dr. 
4 Lapinel, did he disclose to you any of his medical 
5 conditions? 
6 A. You mean personally? 
7 Q. Yeah. 
8 A. I gleaned from his deposition that he had 
9 burned-out of being an ER doc. So I guess in that 
10 sense, it was a public disclosure. 
11 I'm looking at my notes from the phone 
12 calls. I don't think - lees see, he's a board 
13 certified ER doc. I don't see that we discussed his 
14 personal health in my phone notes. 
15 Q. Okay. And Kenneth Braumwell, as I 
16 understand it, is a pediatric/adult emergency 
1 7 medicine, does that affect standard of care, are you 
18 familiar with pediatric emergency care physicians? 
19 A. He's double-boarded in ER. and he's -
20 like I'm double-boarded as well, and he's double-
21 boarded in peds. I practice at a level-one trauma 
22 center out of Emanuel, which is the pediatric 
23 hospital here in Portland, and three of my partners 
24 were double-hoarded in ER and peds. Currently two of 
25 my partners at St. V's are double-hoarded in the ER 







in peds, that is not an unusual combination, so no, 
it does not change the standard of care. 
Q. Okay. In the information that you have 
4 reviewed, I understand that Deposition Exhibit 8 
5 represents a summary of your notes, now, that would 
6 be the two pages of writings that you have there in 
7 front of you in your yellow notebook by way of 
8 numbers. 
9 A. These are notes that I make to myself and 
10 for myself when I am preparing for a deposition that 
11 assist me in being able to give a concise and quick 
12 summary of what my opinions are. 
13 Q. And that is exactly what I want. Would 
14 you please give that to me now. 
15 A. Okay. In my opinion --let's see if! can 
16 do this in an organized fashion: In my opinion that 
1 7 I gave over the phone and have summarized here is I 
18 did not feel that there was any violation of the 
19 standard care or any negligence - and I'm forgetting 
20 her name right now. 
21 MR. FOSTER: Catherine. 
22 THE WITNESS: Yes. She was a 
23 cardiologist. I believe that she put this lady on a 
24 Holter monitor. I did not feel that she violated 
2 5 the standard of care. I also gave an opinion that I 
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1 did not feel that the hospital per se had violated 
2 the standard of care. 
3 Q. Did you specify which hospital? 
4 A. I'm sure I did. I think it was Mercy when 
5 I looked at the letterheads to see who were named 
6 defendants, I would have opined that the -- I 
7 believe Mercy was the one that was named Defendant, 
8 I'm not sure. 
9 MR. FOSTER: West Valley. 
10 BY MR. DANCE: 
11 Q. Was it West Valley also-
12 A. So I would have opined it both West Valley 
13 and Mercy per se were not violative of the standard 
14 of care. 
15 Q. Okay. 
16 A. I did opine, from the beginning of my 
1 7 review and before I got the depositions, a 
18 preliminary opinion that Dr. Coonrod, Dr. Long, Dr. 
19 Chow -- Cha~ and Dr. Newman, I believe it is, yeah, 
20 Newman, were in violation of the standard of care; 
21 and my note specifically give the dates of the 
22 violation with the exception of Dr. Coonrod, who I 
23 have on page two. I have summarized one, two, 
24 three, four, five, six, seven, eight opportunities 
25 and/or visits with Dr. Coonrod to have diagnosed her 
May 29, 2008 
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1 problem that were a continuing violation of the 
2 standard of care. 
3 Q. Do you -- or do you intend to express an 
4 opinion related to any of the violations in their 
5 causative of -- or medical causation in this case? 
6 A. Yes. 
7 Q. And what is the opinion in that regard? 
8 A. Well, this lady, which we can get into 
9 some detail, over a period from April through the 
1 0 end of May had classic presentations of pUlmonary 
11 embolus, showers of pulmonary emboli, in this case 
12 as a cause of her symptoms; and because it went on 
13 for so long and until she had her fatal clot, which 
14 was read out as a saddle embolus, she was a 
15 treatable pulmonary embolus patient, and had she 
16 been diagnosed and probably treated, which we had 
17 two yesterday, she would have lived. It's a very 
18 treatable condition if it's diagnosed timely and 
19 treated timely. 
20 Q. Have you ever, as a physician, had a 
21 undiagnosed pulmonary embolus of cause a death of 
22 one of your patients? 
23 A. You know, I've been practicing 37 years, 
24 and pulmonary embolus is a fairly common 
25 presentation to the emergency room. They either 
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1 come in one of two states: 
2 A, they present and very subtly with a 
3 positive symptomatology that you work up and 
4 diagnose and they treat and they go home, or they 
5 present in a in-state clot that comes in and they're 
6 near morbid or they're already dead and we 
7 resuscitate and we do not salvage. Particularly a 
8 saddle embolus that blocks both pulmonary arteries 
9 is - probably has a 95 percent mortality rate. 
10 So I am personally not aware, in my 37 
11 years of practice, of any patient that I failed to 
12 diagnose a pulmonary embolus that went on to die 
13 after my failure. I'm not aware of one. 
14 Q. Have you ever been sued or has a claim 
15 been made against you for medical malpractice? 
16 A. Yes. 
1 7 Q. On how many occasions? 
18 A. Three. 
19 Q. And where were the claims made? 
2 0 A. 1978, I was - I had my neuro -- I was 
21 practicing with a neurosurgeon. I had a private 
22 neuro practice as well as my ER practice, and I had 
23 ordered a myelogram on a lady that -- I had 
24 myelogrammed her, she developed a post-myelogram 
25 headache; and back in those days, you can stick 
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1 it was an analysis of each case as to why the doctor 
2 got sued, what the doctor could have done to prevent 
3 being sued, and why the diagnosis was missed, and, 
4 basically, that was -- and then at the end of each 
5 example - and as a rule, we had three to four per 
6 newsletter - there would be a discussion at the 
7 bottom in which I would take from my review of the 
8 literature and I would review why -- what red flags 
9 were missed, what should have did not done, why this 
~ 0 doctor could have made a difference in what 
~ 1 happened, those kinds of things. . 
~2 Q. Now, that's interesting. Was the source 
~3 of those appellate decisions involving ED doctors? 
~ 4 A. Urn, appellate decisions? 
~ 5 Q. In the legal system. 
~ 6 A. I don't know. I would review cases from 
1 7 all sources: From other newsletters, from other 
J. 8 data banks, from the College of Emergency 
J.9 Physicians, from the College of Legal Medicine. I 
20 guess I never really emphasized whether they were 
21 circuit, district court, or appellate. They were 
22 just -- they were used to give examples of -- I mean 
23 as I tell the docs in my seminars if you don't know 
24 what the likely lawsuits are that are going to be 
25 brought against you, you are not likely to practice 
Page 63 
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1 A. Having not reviewed supplements 2,3, and 
2 4, I think you do. 
3 Q. Okay. 
4 A. As far as I know. 
5 Q. All right. 
6 .MR. BRASSEY: Let's take a quick break. 
7 (Back on the record at 11:41 a.m.) 
8 DIRECT EXAMINATION BY MR. BRASSEY 
9 BY MR. BRASSEY: 
10 Q. Doctor, I'm Andy Brassey. I represent Dr. 
11 Chai. 
12 A. Okay. 
13 Q. I want to ask you something. I haven't 
14 marked them, but as part of what I understand will 
15 be Exhibit 7 in that stack of documents you brought, 
16 is this - maybe that's wrong. Maybe that wasn't in 
1 7 his stack. 
18 A. That is not in my records. 
19 MR. FOSTER: That's something he faxed to 
20 me. Out of the goodness of my heart, I took it out 
21 of my file and Dr. Blaylock and gave it to you 
22 because I got neurotic about him having not seen it. 
23 MR. BRASSEY: Why don't we mark this as -
24 and we don't need to do it right this second - but 
25 let's mark this as 9. . 
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1 in that area of risk to the level that would prevent 1 BY MR. BRASSEY: 
2 you from being sued; and we do that for every 2 Q. Okay, Doctor, As I understand what we've 
3 specialty in my seminars. 3 marked or will mark as exhibit 9, it's a fax you 
4 We go through each specialty, listing what 4 sent to Mr. Foster? 
5 the top two or three most likely lawsuits are by 5 A. I don't have to look at it. You want to 
6 specialty; and for ER doctors pulmonary embolus is 6 go ahead and mark it before I --
7 probably in the top five. 7 Q. Sure that's fine. 
8 Q. Doctor, I believe that's all the questions 8 (Whereupon, a fax to Mr. Foster was marked Exhibit 9 
9 I have of you at this time. 9 for identification.) 
~ 0 A. You didn't get back to me, and I don't lOA. I don't like looking at unmarked exhibits. 
11 know if you want my opinions about Dr. Newman 11 Okay. That is my handwriting on January 
J. 2 regarding the specifics of what I felt he should 12 29th. I apparently handwrote a fax to Mr. Foster. 
J. 3 have done or didn't do. 13 His fax machine and my fax machine don't like each 
J.4 Q. I think I got the outline. 14 other, and so I often times have to go to my office 
J. 5 A. Yeah, you got the outline, and also on my 15 in order to send him a fax, which I apparently did. 
J. 6 -- in his deposition, Dr. Newman himself testified 16 This is my handwriting, and it appears to be my 
~ 7 what the standard of care was for a PE on pages 14, 17 corrections of what he had given to me as a draft of 
~ 8 17, and 22 and that's on the front of his 18 my opinions. 
19 deposition. 19 MR. FOSTER: I think for the record that's 
20 Q. Now, with that information that's 20 - it refers to the third supplemental disclosure. 
21 contained in Deposition Exhibits 1 through 8, I have 21 MR. BRASSEY: That's what I was going to 




MR. FOSTER: object to the form. 23 BY.MR. BRASSEY: 
A. You have my opinions regarding Dr. Newman? 24 Q. Because I looked at the fax that you sent 
Q. Uh-huh. 25 to Mr. Foster on what's marked as page 6 with your 
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1 told you the right one. 
2 THE WITNESS: Yes, okay. Let me go 
3 through his depo and look at my notes. 
4 MR. LYNCH: And these are part of what 
5 we've marked as Exhibit -
6 MR. DANCE: Seven. 
7 MR. LYNCH: Seven, yeah. 
B THE WITNESS: I wrote on page 1 that 
9 additional opinion to my affidavit, "A failure to 
10 review records from referring PCP chest x-ray and 
11 EKG from PCP's office and to call him back to 
12 discuss admission." 
13 BY MR. LYNCH: 
14 Q. And that failure is dependant on an 
15 assumption that he saw those records? 
16 A. That failure came out of me reviewing his 
17 deposition. I didn't know until I reviewed his 
18 deposition what had transpired between him and Dr. 
19 Coonrod. 
20 Q. And in the deposition, what you found out 
21 is--
22 A. Apparently-
23 Q. -- he has no memory of having talked to 
24 Dr. Coonrod. 
2 5 A. Correct. 
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1 Q. Correct. And when you looked at Dr. Coon 
2 rod's deposition, he has no way to identify Dr. 
3 Long? 
4 A. That's correct. 
5 Q. But there is, nevertheless, has a fou 
6 ndation for some of your opinions an assumption that 
7 the records were delivered, that the records were 
B seen by Dr. Long? 
9 A. My assumption was twofold: One, he either 
10 did or should have reviewed the records that were 
11 sent; two, he said in his deposition, "It really 
12 didn't matter what those records said. I wouldn't 
13 have relied on them, and I may not have even 
14 reviewed them." 
15 So that's not the standard of care. The 
16 standard of care - and this is something I lecture 
1 7 on - is I tell doctors if a primary care doctor 
1 B sends you a patient to rule out an MI, you damn well 
19 better rule out an MI, whether you feel like it's 
20 justified or not, because if you're going to send 
21 that patient home and not admit them, you are in 
22 trouble. So-
23 Q. That depends on the word "if," does it n 
24 ot? 
25 A. That's correct. 
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1 Q. Now, in your review of Mercy medical 
2 records, is she listed as having been a walk-in? 
3 A. You mean in the emergency room? 
4 Q. Yeah. 
5 A. I don't know. I didn't notice that. I 
6 would expect she would be. She was not transported. 
7 Anybody not transported by ambulance is a walk-in. 
8 Q. That would have been something the nurses 
9 would have decided or whoever --
lOA. Checked it. 
11 Q. -- checked her in, okay, yeah. 
12 Now, in you telephone conversations with 
13 Dr. Braumwell and your contracts and telephone 
14 conversations with Lapinel-- well, let me back up 
15 and ask one preliminary question: You've made it 
16 clear that you haven't practiced in Southern Idaho; 
1 7 is that right? 
18 A. I've never practiced in Southern Idaho. 
19 Q. And certainly you've never practiced at 
2 0 Mercy Medical Center? 
21 A. Nope. 
22 Q. And do you know -- in your testimony 
23 you've quoted one person that's referring to Napa 
24 being a suburb of Boise? 
25 A. That's what I wrote in my note. 
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1 Q. Some people in Napa will find interesting. 
2 (Laughing.) 
3 But anyhow, putting that aside, you certainly 
4 haven't spent time in Mercy? 
5 A. No. I know that Mercy Medical Center is a 
6 bigger ER than Twin Falls. 
7 Q. According to Dr. Brown? 
8 A. Right. I believe I may have asked Jack or 
9 Mr. Tolman if Mercy was a level two or a level 
10 three. 
11 Q. Jack being? . 
12 A. Girdy. 
13 Q. Girdy. 
14 A. And I believe I was told it was a level 
15 two ER. 
16 Q. And in your conversations with Dr. Bra 
17 umwell, if I pronounce that right, Kenneth and Dr. 
18 Lapinel, did you inquire into the subject matter of 
19 whether they had ever physically been in Mercy? 
20 A. Let's see what I wrote. I don't see that 
2 1 I asked that specific question and documented it 
22 into my notes; so I don't know if I did or not. 
23 Q. Have you asked anybody else about what 
24 differences may exist between practice in St. Luke's 
25 Regional Medical Center, including its meridian 
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~ branch and Mercy Medical Center? 
2 A. Yes. 
3 Q. Who have you talked to? 
4 A. Well, I've talked to at least Dr. Bra 
s umwell. 
6 Q. Okay. 
7 A. I think I talked with Dr. Lapinel, and 
8 then probably in the 20 or 25 'cases in Idaho I 
9 reviewed over the last 15 years, I've probably asked 
10 -- the answer is always the same as a general rule a 
11 nd in this case because they had all the necessary t 
12 esting that was needed, it's the same. 
13 Q. Have you ever been involved in a case 
14 arising out of treatment that occurred in Mercy? 
1S A. Yes, probably. I think I have. 
16 Q. And do you remember what the name of the 
17 case is? 
18 A. No, sir. 
19 Q. Okay, but you're not sure whether or not 
2 0 it actually was a case arising out of activity at 
21 Mercy? 
22 A. I'm pretty sure I've had more than one 
23 arising out of Mercy that I have reviewed. 
24 Q. How long ago? 
2 5 A. In the last 15 years --
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1 Q. Maybe--
2 A. -- I've probably reviewed - my r 
3 ecollection is I've reviewed three or four. 
4 Q.' Did any of those get into the question of 
5 the system or approach or organization existing in 
6 Mercy? 
7 MR. FOSTER: Object to the form. 
8 THE WITNESS: I don't understand your ques 
9 tion. I think I can bottom-line this for you. I 
~ 0 don't recall ever being told by any doctor in Idaho 
11 ever in any form or fashion, regardless of 
12 specialty, that the diagnosis and treatment ofPE 
13 was different in any town, regardless of size or 
~ 4 hospital, than it is in Boise. 
~5 BY MR. LYNCH: 
~ 6 Q. You have testified at least twice or three 
~ 7 times about the differences, if any, between 
~8 diagnosis and treatment ofPE in connection with the 
19 operation of a hospital and then the connection with 
2 0 not only their facilities but their operating 
21 procedUl;es and the systems they have in place and 
22 the contracts they have with other people, are there 
23 differences between hospitals such as St. Luke's 
24 Regional Medical Center and Mercy or other 
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2 
A. Regarding the diagnosis of PE? 
Q. No. Regarding other things. 
Page ~76 
A. Other things? I'm sure the answer --
MR. FOSTER: Object to the form. It's 
5 vague and --
3 
4 
6 THE WITNESS: I'm sure the answer to that 
7 
8 
question is: A hundred percent, I'm sure there are 
differences. 
9 MR. LYNCH: Thank you. I don't think I 
~ 0 have any other questions at this time. 
11 MR. BRASSEY: Do you have any? 
~2 MR. DANCE: I have just one question. 
~3 RE-DIRECT EXAMINATION BY MR. DANCE 
~4 BY MR. DANCE: 
~5 Q. Doctor, in your treatment and care of a 
16 patient, is the patient's accuracy, honesty, and 
1 7 forthrightness in giving you history to your 
18 questions important? 
19 A. It's helpful when all of those factors are 
20 present, but I don't rely on the completeness, 
21 thoroughness, or honesty of a patient to a hundred 
2 2 percent to assist me in getting the outright 
23 diagnosis. 
24 The lecture I give to doctors and med 
25 students are - we call it "taking a history" for a 
Page 177 
1 reason we don't call it "giving a history." The 
2 duty and the onus of documenting a good history is 
3 on the doctor, not on the patient. 
.4 And so depending on the skill of a doctor, 
s three doctors could come in and take a history of 
6 the same patient and you could get three different 
7 kinds of histories, and so it's very important for 
8 the doctor to take a good history. It's helpful 
9 when a patient gives a good history. 
10 I think all the doctors in this case - I 
1 ~ was - because it was a concern of mine because 
12 she's primarily Spanish speaking, the doctors went 
13 out of their way, I think, in all their depositions 
14 to explain that there was never an issue of 
15 interpreter or language that hindered their ability 
16 to work-up the patient. 
17 Q. Thank you. I have no further questions. 
18 MR. BRASSEY: I just have two. 
19 RE-DIRECT EXAMINATION BY MR. BRASSEY 
20 BY MR. BRASSEY: 
21 Q. Doctor, real quick, while other counsel 
22 were examining you, I looked at your deposition 
23 because you made notes and had some stickers on it, 
24 and I'm just going to show you what I'm referring 
2 5 hospitals? 2 S to, and I'll hand it to you in a minute, but with 
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A. Could you please clarify what you mean by 
"that concept"? When you say "that concept." 
Q. Is there a difference between a pulmonary 
emboli and a saddle emboli? 
A. A saddle emboli is one particular type of 
pulmonary embolus that lodges in the pulmonary 
artery. There are other types of pulmonary emboli 
that will not stay in the pulmonary artery but will 
lodge in the lung tissue or the -- sorry -- in the 
smaller arteries of the lungs. 
Q. Why is it called saddle? 
A. Because it usually lays across both 
pulmonary emboli like a saddle would lay across a --
I guess the back of a horse. 
Q. Is a saddle emboli potentially lethal? 
A. Yes. 
Q. As an emergency room physician examining a 
patient and developing a differential diagnosis --
and [ want you to assume for purposes of this 
question that you're considering whether the patient 
is having a pulmonary emboli. What are the symptoms 
that you would look for with respect to a pulmonary 
emboli? 
A. The symptoms I would look for in a patient 
with a pulmonary emboli are chest pain and shortness 
Page 
of breath. 
Q. lfyou had a combination of both of those 
symptoms and you were suspicious of a pulmonary 
emboli, would you have an obligation then, as the 
emergency room physician, to conduct some testing in 
order to make a determination as to whether or not 
you were in fact dealing with a pulmonary emboli? 
A. If the patient presented with symptoms of 
what I considered consistent with a pUlmonary emboli, 
I would pursue investigating whether that person had 
a potential pulmonary embolus. 
Q. That would be the practice -- the good 
practice of medicine, right, would be to rule out a 
pulmonary emboli if you had symptoms of chest pain 
and shortness of breath? 
A. If a person presented to my emergency 
department with symptoms consistent with chest pain 
and shortness of breath, yes, I would consider 
pursuing -- working -- I would evaluate them for a 
pulmonary embolus. 
Q. That would be the standard of care to which 
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A. In consideration if someone presented with 
those particular symptoms, the answer is yes. Those 
symptoms being chest pain and shortness of breath. 
Page 
19: 16 : 47 
14i 
I 
1 Q. From the standpoint ofthe duties of an 
2 emergency room physician, do you think there's any 
3 difference between an emergency room physician 
4 practicing in Grangeville from the practice of 
5 emergency medicine in CaldweU at West VaUey Medical 
6 Center? 
7 A.No. 
8 Q. Do you think there's any difference between 
9 the practice of emergency room medicine at West 
10 Valley Medical Center in Caldwell than from, say, 
11 Mercy Medical Center in Nanlpa? 
12 . A. I don't know. I cannot respond to that 
13 question, the fact that I've only worked in the 
14 emergency department in Grangeville and in West 
15 VaUey. 
16 Q. As an emergency room physician do you belong 
17 to certain emergency room physician societies or 
18 affiliations? 
19 A. No. 
20 Q. Do you regularly meet with other emergency 
21 room physicians who practice around the state of 
22 Idaho? 
23 A. No. 
24 Q. Is there a reason why you don't belong to 
25 those kinds of societies if they exist? 
Page 15 
1 A. I belong to family medical societies and 
2 meet with my training and my continuing education 
3 through family medicine. 
4 Q. Let me get back to this question of symptoms 
5 that would cause you to be concerned for a pulmonary 
6 embolus. 
7 lfyoujust had pleuritic chest pain alone 


















emergency room physician, consider pulmonary embolus 
to be on the differential. 
A. Someone who had pleuritic chest pain? 
Q. Yes. What is pleuritic chest pain? 
A. Pleuritic chest pain is chest pain that is 
related to breathing, coughing, moving. 
Q. [fyou had a patient who presented just with 
chest pain -- and I don't know if you and [can 
differentiate between pleuritic chest pain and chest 
pain. But let's assume you had a patient who just 
presented and described to you what you would think 
is chest pain, would that cause you, as an emergency 
room physician, to put pulmonary embolus or emboli on 
your differential? 
A. Yes. 
Q. SO in your view, as an emergency room 
physician, you don't need to have both shortness of 
Page 16 
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1 breath and chest pain or pleuritic chest pain for 
2 pulmonary emboli to be on your differential 
3 diagnosis; right? 
4 A. Yes. 
5 Q. When you have a patient who has both 
6 shortness of breath and either pleuritic or chest 
7 pain, pleuritic chest pain or chest pain, does your 
8 concern for the potential for pulmonary emboli go up? 
9 A. I consider pulmonary emboli in people who 
1 0 have chest pain and shortness of breath and in people 
11 with pleuritic chest pain. 
12 Q. My question is: If you have all three --
I 3 let's say you have pleuritic chest pain, chest pain 
1 4 and shortness of breath, does your concern for 
15 pulmonary embolus go up? Is it more heightened, in 
1 6 other words? 
17 A. Yes. 
18 Q. What tests, as an emergency room physiCian, 
1 9 would you order if you had concern for a potential 
20 pulmonary emboli? 
2 1 A. [n someone who presented with -- what sort 
22 -- could you rephrase the question? 
23 Q. Sure. Let's say you had a patient who came 
24 in, had pleuritic chest pain, had chest pain and had 
25 shortness of breath. And as you described, you as 
Page 
1 the emergency room physician would have a heightened 
2 concern for pulmonary emboli. Would you order tests 
3 ,in order to determine whether or not you really were 
4 dealing with a pulmonary emboli? 
5 A. Yes. 
6 Q. What tests would you order? 
7 A. 1 would obtain -- the standard workup I 
8 would use for someone with chest pain would be a 
9 chest x-ray, EKG and blood tests. 
10 Q. What would you be looking for in a chest 
11 x-ray? 
12 A. For nothing for a pulmonary emboli itself. 
13 But that's part of the workup for someone with chest 
14 pain. 
15 Q. SO an x-ray in and of itself would not be 
16 definitive in dete!Jllining whether you were or were 
1 7 not dealing with a pulmonary emboli? 








Q. So you have to order, I assume, in addition 
to chest x-ray, other studies like an EKG? 
A. EKG, which is nonspecific for blood clots. 
A more specific screening blood test for blood clots 
would be a D-dimer. 
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Q. What is that? 
A. It's a screening test to see ifsomeone used 
in the context of the symptoms you had described, 
along with that test have an increased probability of 
having a blood clot, pulmonary emboli. 
Q. What is it that you look for in the D-dimer 
testing that would allow you as a physician to come 
to the conclusion that you're dealing with a 
pUlmonary emboli? 
A. The D-dimer itself is not the diagnostic 
tool to determine if someone has a pulmonary emboli. 
It's a screening test to determine whether you need 
to move on to further testing. 
Q. What do you -- what tells you you need to 
move further when you're looking at the results of 
the D-dimer exam? 
A. If it's elevated beyond a certain level that 
is set by the lab as being posi tive or negative. 
Q. Does the EKG come after or before the 
D-dimer? 
A. It can come either place. 
Q. What is the preferred order of testing in 
order to come to a definitive conclusion whether a 
patient does or does not have a pulmonary embolus? 
A. I think that all the information needs to be 
Page 
1 brought together. There's not one thing that is more 
2 important. It's like all the tests were taken 
3 together to use to help determine the probability of 
4 moving on to further testing. None of those things 
5 we've talked about so far are definitive diagnostic 
6 tools for a pulmonary emboli. 
7 Q. What do you consider to be the definitive 
8 diagnostic tool? 
9 A. CT, pUlmonary angiogram or CAT scan of the 
1 0 chest with IV contrast. 
11 Q. And I gather from what you're telling me, 
12 Dr. Newman, that you wouldn't get to that exam until 
13 after you had already reviewed the resul ts of an 
14 x-ray, an EKG and blood work? 
15 A. Are we still talking about the same person 
16 who presented with the symptoms you had talked about 
17 earlier. 
18 Q. Yes, sir. 
19 A. We have not changed patients; is that 
20 correct? 
21 Q. Correct. 
22 A. So you're talking about a patient who has 
23 pleuritic chest pain, shortness of breath and chest 
24 pain, who we were doing the blood tests on. If they 
2 5 were suggestive, then we would move on to a CT 
19 
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in the face of a patient who presents with pleuritic 
chest pain, chest pain and shortness of breath, would 
you agree with me that as an emergency room physician 
you have violated the standard of care to which you 
would hold yourself to practice? 
can. 
MR. RICHARDSON: Objection; foundation. 
MR. DANCE: Join. You may answer, if you 
MR. LYNCH: I'll join in the objection, if 
it's necessary. 
WITNESS: Most patients who present to the 
emergency department with pleuritic chest pain and 
shortness of breath will receive those tests. 
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agree with me that if the patient presents with those 10 : 24 : 53 
i 
symptoms and does not receive those tests by order of 1 Q : 24 : 53 
I 
the emergency room physician, that that would be a 1 q : 24 : 55 
departure from the standard of care applicable to the 10 : 2 4 : 5 6 
emergency room physician? 1 d : 25 : 01 
I 
MR. LYNCH: Same objection. 1 q : 25 : 0 5 
MR. DANCE: Same objection. 1 d : 25 : 11 
! 
MR. RICHARDSON: Join. 1 Q : 25 : 15 
1 
WITNESS: For that person who presented with 10 : 25 : 16 
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1 chest pain and shortness of breath, those would be 
2 the tests that I would order. 
3 Q. (BY MR COMSTOCK) If you did not order 
4 those tests, Doctor -- and please listen to my 
5 question. 
6 A. I'm sorry. 
7 Q. If you did not order those tests in the face 
8 of those presenting symptoms, would you agree with me 
9 that you had departed from the standard of care 
10 applicable to you as an emergency room physician? 
11 MR. LYNCH: Same objection. 
12 MR. DANCE: Same objection. 
13 MR. RlCHARDSON: Join. 
14 WITNESS: Sorry. I'm new at this. 
15 apologize for smiling on that. 
1 6 For that particular patient, that would be 
17 the standard of care that I would -- for that 
18 patient, that is the standard of care that I would 
19 provide. 






you would have departed from the standard of care; 
correct? 
MR. LYNCH: Same objection. 
MR. DANCE: Same 
































































WITNESS: For that patient, yes. 
Q. (BY MR. COMSTOCK) What if you add to the 
symptoms tachycardia and an abnomlal EKG? 
A. With still -- with those symptoms of chest 
pain and shortness of breath? 
Q. Yes. 
A. Could you please define "abnormal EKG" for 
me? 
Q. Flipped T waves? 
A. Flipped T waves, tachycardia, chest pain and 
shortneSs of breath? 
Q. Yes. 
A. That is still someone who mayor may not 
have a pulmonary emboli. It would not change my 
consideration. 
Q. Let's add dizziness to the equation. 
A. Is that--
Q. Go ahead. Does that change the suspicions 
at all? 
A.No. 
Q. What do you have to see in the x-ray, EKG, 
D-dimer and other tests to get you to the point of 
ordering the CT scan which you described as being the 
defmitive diagnostic tool? 
A. The symptoms that are associated with it and 
Page 23 
1 a positive D-dimer. 
2 Q. I'm going to hand you what we've marked 
3 previously as Exhibit I. I've handed all of the 
4 attorneys here a copy of Exhibit 1. 
5 Doctor, I'm going to represent to you that 
6 these are the pages of the West Valley Medical Center 
7 chart for May 31 st, 2003, where it is my belief you 
8 provided medical care and services to Maria Aguilar. 
9 Can you look through that exhibit and make 
10 sure I have copied what is appropriate for that day? 
11 Is it correct? 
12 A. That is correct. 
13 Q. Okay. And you've seen those documents 
14 before and reviewed the record before coming here 
15 today? 
16 A. Yes. 
17 Q. What other documents did you review to 
18 prepare yourself for the deposition here today? 
1 9 A. The previous note from the visit of 
2 0 Ms. Aguilar on April 26 of 2003. 
21 Q. The previous note from West Valley Medical 
22 Center? 
23 A. Yes. 
24 Q. Did you review any of the records from Mercy 
25 Medical Center regarding this woman? 
Page 24 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOSE AGUILAR, individually, as the Personal 
Representative ofthe Estate of Maria A. 
Aguilar, deceased, and as the natural father 
and guardian of GUADALUPE MARIA 
AGUILAR, ALEJANDRO AGUILAR, AND 
LORENA AGUILAR, minors, and JOSE 




ANDREW CHAI, M.D., STEVEN R. 
NEWMAN, M.D., NATHAN COONROD, 
M.D. CATHERINE ATUP-LEAVITT, M.D., 
MITCHELL LONG, D.O., COLUMBIA 
WEST VALLEY MEDICAL CENTER, an 
Idaho corporation, MERCY MEDICAL 
CENTER, an Idaho corporation, PRIMARY 
HEALTH CARE CENTER, an Idaho 
corporation, JOHN and JANE DOES, I 
through X, employees of one or more of the 
Defendants, 
Defendants. 
NOTICE OF HEARING - 1 
1312 
Case No. CV 05-5781 
NOTICE OF HEARING 
Client:1135300.1 
PLEASE TAKE NOTICE that defendant, Steven R. Newman, M.D., will call up 
for hearing Defendants Steven R. Newman, M.D.'s Motion in Limine at the courtroom of the 
above-entitled court at the Canyon County Courthouse, Caldwell, Idaho, on Thursday, the 23rd 
day of April, 2009 at the hour of9:00 o'clock a.m. or as soon thereafter as counsel can be heard. 
7T 
DATED this ttl (Jay of February, 2009. 
NOTICE OF HEARING - 2 
1313 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
By M~ ~~ ~~~pC: 
Gary T. Dance - Of the Firm 




CERTIFICATE OF SERVICE 
rz 
I HEREBY CERTIFY that on this 'Z.d Clay of February, 2009, I caused a true 
and correct copy ofthe foregoing NOTICE OF HEARING to be served by the method 
indicated below, and addressed to the following: 
David E. Comstock 
LA W OFFICES OF COMSTOCK & BUSH 
P.O. Box 2774 
BOISE, ID 83701-2774 
Facsimile: (208) 344-7721 
Byron V. Foster 
Attorney-at-law 
P.O. Box 1584 
Boise, ID 83701-1584 
Facsimile: (208) 344-7721 
James B. Lynch 
LYNCH & ASSOCIATES, PLLC 
P.O. Box 739 
Boise, ID 83701-0739 
Facsimile: (208) 331-0088 
Andrew C. Brassey 
BRASSEY WETHERELL CRAWFORD & MCCURDY 
203 W. Main Street 
Boise, ID 83702 
Facsimile: (208) 344-7077 
Steven K. Tolman 
TOLMAN & BRIZEE, P.C. 
P.O. Box 1276 
Twin Falls, ID 83303-1276 
Facsimile: (208)733-5444 
NOTICE OF HEARING - 3 
1314 
(-fU.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(~U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(W.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(1U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(-1'U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
~ f~~~~ 
Gary T. Dance 
Client: 1135300.1 
ORIGINAL 
David E. Comstock 
LAW OFFICES OF COMSTOCK & BUSH 
199 N. Capitol Blvd., Ste 500 
P.O. Box 2774 
Boise, Idaho 83701-2774 
Telephone: (208) 344-7700 
Facsimile: (208) 344-7721 
ISB #: 2455 
Byron V. Foster 
Attorney At Law 
199 N. Capitol Blvd., Ste 500 
P.O. Box 1584 
Boise, Idaho 83701 
Telephone: (208) 336-4440 
Facsimile: (208) 344-7721 
ISB #: 2760 
Attorneys for Plaintiffs 
F , A.k~9M 
FEB 2 4 ;Jo~ IV 
CANYON COUNTY CLERK 
C. DOCKINS, DEPUT\,' 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO FOR THE COUNTY OF CANYON COUNTY 
JOSE AGUILAR, individually, as the Personal 
Representative of the Estate of Maria A. Aguilar, 
deceased, and as the natural father and guardian 
of GUADALUPE MARIA AGUILAR, ALEJANDRO 
AGUILAR, and LORENA AGUILAR, minors, and 















ANDREW CHAI, M.D., STEVEN R. NEWMAN, ) 
M.D., NATHAN COONROD, M.D., MITCHELL ) 
LONG, D.O., COLUMBIA WEST VALLEY ) 
MEDICAL CENTER, an Idaho corporation, MERCY ) 
MEDICAL CENTER, an Idaho corporation, and ) 
PRIMARY HEALTH CARE CENTER, an Idaho ) 
corporation, JOHN and JANE DOES I through X, ) 




Case No. CV 05-5781 
NOTICE OF HEARING ON 
PLAINTIFFS' MOTION FOR 
PROTECTIVE ORDER 
NOTICE OF HEARING ON PLAINTIFFS' MOTION FOR PROTECTIVE ORDER - 1 
G;\AguilarIPleadingsINOH re Mot for Protective Order.doc 
1315 
YOU WILL PLEASE TAKE NOTICE That Plaintiffs, by and through their attorneys of 
record, Comstock & Bush and Byron V. Foster, will bring on for hearing Plaintiffs' Motion 
for Protective Order before this court on the 26th day of March, 2009, before the Honorable 
Gregory M. Culet, District Judge, at the hour of 9:00 a.m., or as soon thereafter as counsel 
may be heard. 
COMSTOCK & BUSH 
NOTICE OF HEARING ON PLAINTIFFS' MOTION FOR PROTECTIVE ORDER - 2 
G:\AguilarlPleadingsINOH re Mot for Protective Order. doc 
1~16 
CERTIFICATE OF SERVICE 
"'" I hereby certify that on the «'I day of February, 2009, I served a true and correct 
copy of the above and foregoing instrument, by method indicated below, upon: 
Andrew C. Brassey, Esq. 
Brassey Wetherell Crawford & 
Garrett LLP 
203 W. Main st. 
Boise, 1083702 
Attorneys for Defendant Andrew Chai, 
M.D. 
Steven K. Tolman 
Tolman & Brizee, PC 
132 3rd Ave. E 
P.O. Box 1276 
Twin Falls, 1083303 
Attorneys for Defendants Nathan 
Coonrod, M.D. and Primary Health Care 
Center 
Gary T. Dance 
Moffatt Thomas Barrett Rock & 
Fields Chartered 
412 W. Center, Suite 2000 
PO Box 817 
Pocatello 1083204-0817 
Attorneys for Defendant Steven R. 
Newman, M.D. 
James B. Lynch 
Lynch & Associates, PLLC 
1412 W. Idaho Street, Suite 200 
PO Box 739 
Boise, 10 83701-0739 







Facsimile (208) 344-7077 
U.S. Mail 
Hand Delivery 
Facsimile (208) 733-5444 
U.S. Mail 
Hand Delivery 
Facsimile (208) 232-0150 
U.S. Mail 
Hand Delivery 
Facsimile (208) 331-0088 
NOTICE OF HEARING ON PLAINTIFFS' MOTION FOR PROTECTIVE ORDER - 3 





David E. Comstock 
LAW OFFICES OF COMSTOCK & BUSH 
199 N. Capitol Blvd., Ste 500 
P.O. Box 2774 
Boise, Idaho 83701-2774 
Telephone: (208) 344-7700 
Facsimile: (208) 344-7721 
ISB #: 2455 
Byron V. Foster 
Attorney At Law 
199 N. Capitol Blvd., Ste 500 
P.O. Box 1584 
Boise, Idaho 83701 
Telephone: (208) 336-4440 
Facsimile: (208) 344-7721 
ISS #: 2760 
Attorneys for Plaintiffs 
F;f).A~~~-d 9MW 
FEB 26 2009 ~ 
CANYON COUNTY CLERK 
M BECK, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO FOR THE COUNTY OF CANYON COUNTY 
JOSE AGUILAR, individually, as the Personal ) 
Representative of the Estate of Maria A. Aguilar, ) 
deceased, and as the natural father and ) 
guardian of GUADALUPE MARIA AGUILAR, ) Case No. CV 05-:5781 
ALEJANDRO AGUILAR, and LORENA ) 
AGUILAR, minors, and JOSE AGUILAR, JR., ) 
heirs of Maria A. Aguilar, deceased, ) NOTICE OF SERVICE OF 





ANDREW CHAI, M.D., STEVEN R. NEWMAN, ) 
M.D., NATHAN COONROD, M.D., MITCHELL ) 
LONG, D.O., and PRIMARY HEALTH CARE ) 
CENTER, an Idaho corporation, JOHN and ) 
JANE DOES I through X, employees of one or ) 




NOTICE OF SERVICE OF DISCOVERY DOCUMENTS - 1 
1318 
.' 
NOTICE IS HEREBY GIVEN that on the I \p day of February, 2009, Plaintiffs' 
Answers and Responses to Defendant Mitchell Long, D.O.'S First Set of Interrogatories, 
Request For Production of Documents and Request for Admissions were served upon 
Defendants, along with a copy of this Notice of SelVice of Discovery Documents, by the 
method indicated below, to: 
Andrew C. Brassey, Esq. 
Brassey Wetherell Crawford & 
Garrett LLP 
203 W. Main St. 
Boise, 10 83702 
Attorneys for Defendant Andrew Chai, 
M.D. 
Steven K. Tolman 
Tolman & Brizee, PC 
Hawley Troxell Ennis & Hawley LLP 
132 3ra Ave. E 
P.O. Box 1276 
Twin Falls, 1083303 
Attorneys for Defendants Nathan 
Coonrod, M.D. and Primary Health Care 
Center 
Gary T. Dance 
Moffatt Thomas Barrett Rock & 
Fields Chartered 
412 W. Center, Suite 2000 
PO Box 817 
Pocatello ID 83204-0817 
Attorneys for Defendant Steven R. 
Newman, M.D. 
James B. Lynch 
Lynch & Associates, PLLC 
1412 W. Idaho Street, Suite 200 
PO Box 739 
Boise, 10 83701-0739 
Attorneys for Defendant Mitchell Long, 
D.O. 
D U.S. Mail 
D Hand Delivery 
~ Facsimile (208) 344-7077 
D U.S. Mail 
D Hand Delivery 
W Facsimile (208) 733-5444 
D U.S. Mail 
D Hand Delivery 
~ Facsimile (208) 232-0150 
D U.S. Mail 
D Hand Delivery 
0-- Facsimile (208) 331-0088 
NOTICE OF SERVICE OF DISCOVERY DOCUMENTS· 2 
1319 
... 
GaryT. Dance, ISB No. 1513 
Julian E. Gabiola, ISB No. 5455 
MOFFA TT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
412 West Center 
Post Office Box 817 
Pocatello, Idaho 83204 
Telephone (208) 233-2001 




Attorneys for Steven R. Newman, M.D. 
F I L~ 
FE:-;-6 2009 -~ 
CANYON COUNTY CLER0 
C. DOCKINS, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
jJOSE AGUILAR, individually, as the Personal 
Representative of the Estate of Maria A. 
Aguilar, deceased, and as the natural father 
and guardian of qUADALUPE MARIA 
AGUILAR, ALEJANDRO AGUILAR, AND 
LORENA AGUILAR, minors, and JOSE 




ANDREW CHAI, M.D., STEVEN R. 
NEWMAN, M.D., NATHAN COONROD, 
M.D. CATHERINE ATUP-LEAVITT, M.D., 
MITCHELL LONG, D.O., COLUMBIA 
WEST VALLEY MEDICAL CENTER, an 
Idaho corporation, MERCY MEDICAL 
CENTER, an Idaho corporation, PRIMARY 
HEALTH CARE CENTER, an Idaho 
corporation, JOHN and JANE DOES, I 
through X, employees of one or more ofthe 
Defendants, 
Defendants. 
NOTICE OF SERVICE - 1 
1320 
Case No. CV 05-5781 
NOTICE OF SERVICE 
Client:1141966,1 
'" " ,< 
NOTICE IS HEREBY GIVEN that on the ~ day of February, 2009, the 
original of RESPONSES TO PLAINTIFFS' SECOND SET OF REQUESTS FOR 
ADMISSIONS AND INTERROGATORIES TO DEFENDANT STEVEN R. NEWMAN, 
M.D. and the NOTICE OF SERVICE were served by the method indicated below and 
addressed to the following at the address shown below: 
David E. Comstock 
LA W OFFICES OF COMSTOCK & BUSH 
P.O. Box 2774 
BOISE, ID 83701-2774 
Facsimile: (208) 344-7721 
Byron V. Foster 
Attorney-at -law 
P.O. Box 1584 
Boise, ID 83701-1584 
Facsimile: (208) 344-7721 
James B. Lynch 
LYNCH & ASSOCIATES, PLLC 
P.O. Box 739 
Boise, ID 83701-0739 
Facsimile: (208) 331-0088 
Andrew C. Brassey 
BRASSEY WETHERELL CRAWFORD & MCCURDY 
203 W. Main Street 
Boise, ID 83702 
Facsimile: (208) 344-7077 
Steven K. Tolman 
TOLMAN & BRlZEE, P.C. 
P.O. Box 1276 
Twin Falls, ID 83303-1276 
Facsimile: (208)733-5444 
NOTICE OF SERVICE - 2 
1321 
(1u.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(-"'JU.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( 1'"U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(-1 U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(1u.s. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
~ f.t~~,c·, 
Gary T. Dance 
Client:1141966.1 
